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Note: All information requtred by this form and any additional information which cannot be provided
in the spage provided, must be set forth in an affachment to this stipulation under specific headings,
e.g. "chis," "Dismissdls " "Conclusions of Law,” "Supporting Authority,” etc. '

&

A Pdrﬂes Acknowledgmenis

m Respondent Is a member of the State Bar of Colifomid odmlﬁed December 18, 1974
(date) ‘
(2) The ponles agree to be bound by ihe factual sﬂpuldﬂons conidined hereln even if conc!usions of Iow or
: : dlsposlﬂon ore re;ecied of chdnged by the Supreme Court.

& Al invesﬂgdtions oF proceedings listed by case number In ihe caption of this stipulation ate entlrely resolved
. by this stipulation, and are deemed consolldoted Dismissed chdrge[s]lcount(s] are Izsted under "Dlsmlssols *
The stipulation und arder consist of_12 . 12 pages. '

, (ﬁ] A stcﬁement of dcis or omissions acknowledged by Respondeni as couse or couses for discrpline Is included
-~ under "Facts.”

‘ -[5j ‘Conclusions of low, drown from ond speclﬂoollv refemng to the fdcts are oiso included under “Conciusions of
. I.aw " ' : :
. . .. . ‘\ o
{4) The pomes must include supporting outhoritv for the recommended level of dascipline under Ihe heddlng
' “Supporﬂng Authority " . _ .

'(_7) No more ihdn 30 ddys prlor to fhe filing of this stipuloﬁon. Respondent hds been ddvised in writing of any
L pendrng lnvesﬂgoﬂonlproceedlng not resolved bv ihls sﬂpuloﬂon excepr for crimrncrl investlgdﬂons
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(8) Poyment of Disciplinary Costs—Resporident acknowledges the provlsions of Bus. & Prof. Code §56086.10 &
6140.7. [Check one option only):

oy O costs added fo membership fee for colendcr year foitomng effective date of disprllne [public reproval}
iy 0O cuse ineligible for costs (private reproval)

(c) X costs to be pald in equat amounts for the following membership years:

Costs to be made quarterly duyring the probatiopary period.

(hardship, special circumstances or other good cause per rule. 284, Rules of Procedure)
{d) [ costs waived in part as set forth In a separate cﬂtochmeni entitled “Partial Walver of Costs”

(e) . O costs entirely waived

(9) The p'ames understand that:

(a) D A pdvate reproval Imposed ona respondent os a result of a stipulation approved by the Court prlor to

initiation of a State Bar Court proceeding ks part of the respondent's official State Bar membership
records, bul is not disciosed in response to public Inquires and is not repoﬂed on the Siate Bar's web
page. The record of the proceeding in which such a private reproval was imposed Is not available to
the public except as part of the record of any subsequent proceeding in which it is infroduced as
evidence of a prior record of dlscipline under the Rules of Procedure of ihe State Bar.

b) 0 A privaie reproval imposed on a respondeni afier initiation of @ Sioie Bar Court ‘proceeding is part of

the respondent’s official Siate Bar membership recoids, Is disclosed in response to public Inquiries
and s reported as a record of public discipline on the Stale Bar's web page. '

© E A public reproval |mposed on a respondent is publicly available as part of the respondent’s offlclal

state Bar membership records, is disclosed in response to public lnquiries and is reporfed asa record
of public discipline on the State Bar’s web page. _

B. Aggravating Circumstances [for deftinliion, see Standards for Attorney Sancﬂons
for Professional Misconduct, standard 1 2(b]] 'Facts Supporting Aggravating
Circumstances are required.

a O Prior record of dlsclpllne [see stondard 1.2(f)

'(q] [ state Bar Court case # of prior case:

oy O Date prior discipline effectlve '

(c) [3Rules of Protessional Conduct/ State Bar Act violations:

-'(d]‘ (J Degree of prior dls;éipline -
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e Ou Respondent has iwo or more incidents of prior discipline, use space provlded be!ow org
' separate attochment entitled “Prior Dlsclpllne

(2 0 Dlshonesiy ‘Respondent's misconduct was surrounded by or tollowed by bod failth, dishonesty,
concealment overreuching ot other violations of the Stoie Bar Act or Rules of Professional Condud

3 O Trust Violation; Trust funds ot properly were involved and Respondent refused or was unable to :
account to the client or person who was the object of the misconduct for improper conduct loword
said funds or property.

(4 O Ham: Respondenr's misconduct harmed significantly a client, the pubiic or the administrafion of justice.

(5) Indifference: Respondent dernonsiroted indifference foward rectification of or otonemeni for the
= ' consequences of his or her misconduct.

6) [J Lack of Cooperation: Respondent drspioved a lock of candor and cooperation o victims of his/her '
_misconduct or to the State Bor during dlscipllnory Investigation or proceedings.

() O Muliliple/Paltern of Misconduct: Respondent's current misconduct evidences multipie acts of
wrongdolng or demonstrates a poiiern of misconduct. .

(8) O No aggravating clrcumstances are involved.
T e T _
Additional aggravating circumstances:

C. Mitlgoting Clrcumstonces [see standard 1 2(e]] Focts supporting rnlﬂgoﬂng

- clrcumstonces are. requlred
_(1'] (B No Prior Discipline: Responden! has no prlor record of discipline over many yeors of practice coupled
. with preseni mlsoonduci which Is not deemed serious.

' (2_] , D No Harm. Respondent cid not horm the client or person who was rhe ob]eci of the misconduci

(3) D " ,CondorlCooperuﬂon Respondenr dtsployed sponioneous cundor and cooﬁérotion with the vicﬂrns of
_hislher mlsconduct andto the State Bor during dlsciplinorv investigoﬂon and proceedlngs

- {4) EJ Remorse Responclent promptly took objective sreps spontoneouslv demonsrrqhng remorse ond
recognihon of the wrongdoing. whlch sieps were des!gned fo ﬂmely otone for any consequences |

of hlslher mlsconduct _
.
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§ O
(6)
m 0O
6 O
o O
0o O
any 0O
2 O
3 O

Restitution: Respondentpald § on i
restitution to _ without Jhe threat or force of disciplinary, civil or

' crlrnlnr.sl proceedlngs

Delay: These dssciplinczrv proceedings were excesswelv delayed The delay is noi attributable lo '
Respondent und the delav prejudiced him/her.

._Good Faith: Respondent u‘cted in.good faith.

'EmoﬂonulfPhysicq! leflcu!ﬂes A! Ihe time of the stipulated act or acts of professional

misconduct Respondent suffered extreme emotionat difficuities or physical disabilities which expert
testimony would establish was directly responsible for the misconduct. The difficulties or disabilities

" were not the product of any lllegal conduct by the member, such as Illegql drug or subsiunce abuse

ond Respondeni no Ionger suffers from such difficulties or dlsablliﬂes

Severe Financlal Stress: At 1he time of the misconduct, Respondent suffered from severe ﬂnunclul
stress which resulted from circumstances not reasonably foreseeable or which were bevond hisfher control
and which were directly responsible for the misconduct.

F_amllv Problems: At the lime of the misconduct, Respondent suffered exireme difficuliies in hisher
personal life which were ofher than emotionat or physical in nature.

Good Character: Respondént‘s good character is oftested to by a wide range of references in the

legal and general communities who are aware of the full extent of his/her misconduct.

Rehubilltallnn: Co'nsldelrgblle time has passed since the acts of professional misconduct occurred
followed by convincing proot of subsequent rehabllita_ﬂon. .

No miligating circumstances are involved.

A

Additlonal mitigating circumstances:

(Shipuiation form approved by SBC Execulive Commiiea 10/14/2000. Revised 12/16/2008) " "Reprovdl
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D. Discipline:

(N ] Private reproval (check oppilécble conditions, If any, below)

(@) O ~ Approved by the Court prior fo ihitiotion of the State Bar Court proceedings (no
public disclosure). '

(b) [ Approved by the Court after initiation of the State Bar Court proceedings (public
disciosure). : '

) ® Public reproval [check applicable conditions, If any, below)

E. Conditlons 'Aﬁc:ched to Réprovul_:

)] ®  Respondent must comply with the conditions attached to the repravat for G period of
Cne Year.
() i DUrihg the condition period attached to the réprdvol, Respondent must comply with the p'rovlsidns

of the State Bar Act and Rules of Professional Conduct.

{3) . ®  within fen (10) days of any change, Respondent must report io the Membership Records Office and
fo the Office of Probation of the State Bar of California (*Office of Probafion”), all changes of -
information, including current office address and felephone number, or other address for $tate Bar
purposes, as prescribed by section 6002.1 of the Business and Professions Code.

(4 Within 30 days from the effective date of discipline, Respondent must contact the Office of
» Probation and schedule g meeting with Respondent's assigned probation deputy to discuss these
terms and condifions of probation. Upon the direction of the Office of Probation, Respondent must
meet with the probation depuly either in-person or by telephone. During the period of probation,
Respondent must prompily meet with the probation deputy as directed and upon request.

5) @ Respondent mustsubmit wiitten quarterly reports to the Office of Probation on each January 10,
: ~ . April 10, July 10, and Oclober 10 of the condition period aifached to the reproval. Under penailty of
_perjury, Respondent must state whether Respondent has complied with the State Bar Act, the Rules
of Professional Conduct, and all conditions of the reproval during the preceding calendar quarter.
Respondent musi also state in'each seport whether there are any proceedings pending against him
or her in the State BarCourt and, If s, the case number and current status ot that proceeding. If
the first report would cover less than thirty (30) days, that report mus! be submitted on the next
~ following quarter date and cover the extended period. ‘ _ -

 In addition to dhﬁuarter{y' repdrls, a final report, confaining the 'scalﬁe irifbrr-nc'nion,, is due no earler
than twenty (20) days before the ast day of the condition period and no laler than the last day of
‘ ihecondlii_onperlo‘d.'tA'_ R T R

() @ Respondent musi be assigned a probation monitor. Respondent must promplly review the terms and
" conditioris of probation with the probation monitor to establish a manner and schedule of compilance-
During the period of probation, Respondent must furnish such reports as may be requested, in addifion
“fo quarlerly reports required jo be submitied to the Office of Probation. Respondent must coopercte

fully with the monitor. -
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(7) @ Subject to asserdion of opplicabie privileges, Respondenl miust answer fully, prompﬂy und
truthfully any inquiries of the Office of Probation and any probation monitor assigned under
these conditions which are directed o Respondent personally or in writing rela!lng o whether

_ Respondent is. compiylng orhos comp!ied with the conditions cﬂcched o the reproval. :

(8) [  within one (1) year of the effective date of the discipline herein, Respondent must pmvide to the
Office of Probation satisfactory proof of aﬂendonce of the Eih:cs School and possage of the test
given at the end of that session.

'O . NoEihics School ordered. Reason:

)] o Respondem must compiy wlih alt condlﬂons of probation imposedinthe underlylng criminal matter and

must so declare under penah‘v of perjury In conjunction with any quariery report required to ba mad
- with fhe Office of Probailon
(10) 0 Respondent must provide proof of passage ofthe Multistate Professional Responsibility Examination

(“MPRE") , administered by the National Conference of Bar Examiners, 1o the Office of Probation
within one year of the effective date of the reproval. o

No MPRE ordered. Reason: As per Judge Remké, Not Required with Reproval,

[i 1) 0 Te following conditions are atiached herefo and incorporated:
O Substance Abuse Conditions . O Low Office Management Conditions
[1  Medical Conditions | (0 Ffinancial Conditions

A4

F. Other Conditions Negotiated by the Parties:

The Resgondent is to Pay $2,500, in equal payments, accompanying his quarterly
reports. Sald payments are to be provided to the probation department to be
sent to Michael Pecherer, and represent sanctions awarded against the Respondenf

and to Mr. Pecherer in the civil action entitled, Jesus Berrios, John Elstead v.
Michael. Pecherer

Epuiaion Tomm appioved by SBC Execuive Commiies 1071672000, Revieed 12/16/2004) — Repioval




ATTACHMENT TO

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION

i

IN THE MATTER OF: John C. Elstead
CASE NUMBER(S): 00-0-14958

FACTS AND CONCLUSIONS OF LAW,
Respondent admits that the following facts are true and that he/she is culpable of
violations of the specified statutes and/or Rules of Professional Conduct.

Facts

On July 3, 1996, respondent filed a complaint against Michael Pecherer (“Pecherer’) for
malpractice, fraud and other allegations on behalf of Jesus Berrios (“Berrios™), {Jesus Berrios,
John Elstead v. Michael Pecherer Alameda Superior Court case no. 7782227-5). The court set
trial in the Berrios matter for March 5, 1999.

Prior to March 1999 respondent was scheduled to go to trial in a legal malpractice case,
Zalvaney et al. v Wilson, Sonsini, Goodrich , Rosati, et al. (Santa Clara County case number
CV74460-6). The trial date in Zalvaney was May 3, 1999. On March 18, 1999 the trial date in
the Zalvaney matter was continued from May 3, 1999 to October 25, 1999. On March 19, 1999
the Berrios trial was rescheduled to June 4, 1999. On April 1, 1999, respondent filed an ex parte
application to have the trial date in the Berrios matter reset. In his declaration respondent stated
that he was available after August 10, 1999 to try the case because he had to finish work in a
Santa Clara case. : -

Based upon respondent’s written statements under oath and his verbal representations at
the April 1, 1999 ex parte hearing, the Judge continued the Berrios trial from June 4, 1999 to
August 13, 1999. On April 5, 1999, after the ex parte hearing, respondent informed the court in
writing that the trial date of the Santa Clara (Zalvaney) case had been continued to October 25,
1999. On April 13, 1999, the Court issued an Order to Show Cause requesting respondent to
appear on May 4, 1999 and show cause why he should not be sanctioned for making
misrepresentations to the court in connection with his request for a continuance in the Berrios
case. On May 25, 1999, the Court issued a decision in which it found that respondent made
false and misleading statements orally and in writing to the court in connection with his request
for a continuance of the Berrios trial date of June 4, 1999. Specifically, the court found that
respondent stated he was scheduled to begin a trial in Santa Clara County on May 3, 1999 which
would make it impossible for him to go to trial in this case on June 4, 1999. At the time the
statements were made, the Berripsjcase he referred to had been continued to October. The court
found that respondent knew the c/se had been continued at the time of his misrepresentations. to

the Court. |
Sante ¢ lara @NL
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Respondent was ordered to pay sanctions in the amount of $2,500 to Pecherer and $2,500
to the Court within 60 days.

Conclusions of Law

By failing to mention the start date of the Zalvaney trial, Respondent was found to have
misled the judge or judicial officers by an artifice or false statement of fact, in violation of
Business and Professions Code section 6068(d). '

Charges Dismissed
Charges two and three of the Notice of Disciplinary Charges will be dismissed with the
filing and approval of this stipulation.

PENDING PROCEEDINGS.
There is no disclosure date, as referenced on page one, paragraph A.(6), because there are
no pending investigation not covered by this stipulation as of May 25, 2005.

STATE BAR ETHICS SCHOOL.

Because respondent has agreed to attend State Bar Ethics School as part of this
stipulation, respondent may receive Minimum Continuing Legal Education credit upon the
satisfactory completion of State Bar Ethics School.

FINANCIAL CONDITIONS, RESTITUTION.

During the course of the probationary period, the Respondent will make quarterly
payments of, in equal installations of $625 and totaling $2,500 to the office of probation
representing sanctions awarded against the Respondent, and to be paid to Michael Pecherer.

COSTS OF DISCIPLINARY PROCEEDINGS.

Respondent acknowledges that the Office of the Chief Trial Counsel has informed
Respondent that as of May 12, 2005, the estimated prosecution costs in this matter are
approximately $3,654.00. Respondent acknowledges that this figure is an estimate only and that
it does not include State Bar Court costs which will be included in any final cost assessment.
Respondent further acknowledges that should this stipulation be rejected or should relief from
the stipulation be granted, the costs in this matter may increase due to the cost of further
proceedings. ‘

i
i
"
i
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AUTHORITIES SUPPORTING DISCIPLINE.
The Standards
Standards for Attomey Sanctions for Professional Misconduct (“‘the standards™):

In determining the appropriate level of discipline, the court should look to the Standards
for Professional Misconduct. In In re Morse (1995) 11 Cal.4th 184, 206, the California Supreme
Court stated,;

“To determine the appropriate level of discipline ... we... must first look to
the standards for guidance. ‘These guidelines are not binding on us, but they
promote the consistent and uniform application of disciplinary measures. Hence
we have said that ‘we will not reject a recommendation arising from application
of the standards unless we have grave doubts as to the propriety of the
recommended discipline.(Citation Omitted.)™

Standard 1.3 provides that the primary purposes of attorney discipline are, “the protection of
the public, the courts and the legal profession, the maintenance of high legal professmnal standards by
attorneys and the preservation of public confidence in the legal professwn

Despite the need to examine cases on an individual basis, it is also a goal of dlsclplmary
proceedings that there be consistent recommendations as to discipline, a goal that has been largely
achieved through the application of the Standards of Attorney Sanctions for Professional Misconduct.
In the Matter of Marsh (Review Dept. 1990) 1 Cal. State Bar Ct. Rptr. 291.

Standard 2.6 provides that a member in violation of the delineated business and professions
Code, including 6068 and 6103 shall result in disbarment or suspension.

AGGRAVATING FACTORS

Indifference Toward Rectification/Atonement: As part of the Judge Philip Sarkisian’s finding
of contempt, the Judge ordered the Respondent to pay sanctions to the opposing 31de, in the
amount $2,500. The Respondent has thus far failed to do so.

MITIGATING FACTORS

A. Absence of Prior Discipline: The respondent was admitted to the bar in 1974.
Respondent has no prior record of discipline. Little weight should be given this
mitigating circumstance in that the respondent has been found in contempt of court in
the past, as detailed above.

Page# 9 :
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Excessive Delay: The charged conduct occurred in 1999. In or about June, 1999 the
State Bar received a copy of the decision of the Court, issued by Judge Philip V.

Sarkisian, indicating that the Respondent was found in contempt The NDC in the
instant case filed on December 21, 2004.

STATE BAR ETHICS SCHOOL.

Because Respondent has agreed to attend State Bar Ethics School as part of this stipulation,

Respondent may receive Minimum Continuing Legal Education credit upon the satisfactory
completion of State Bar Ethics School.

Page# 10
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nthe Matferot Case number(s):

John C. Elstead ' 00-0-14958

~ SIGNATURE OF THE PARTIES

By their signatures 'below,_'rhe parties and their cQunseI. as applicable, 5ignify their cgreemeni
with each of the recitations and each of the terms and conditions of this Stipulation Re Facts,
~Conclusions of Law and Disposttion. ' : - '

Jghn C. Elstead
fninome

Prinf nome’

MaTiu z
Prinfname

{Stipulation form approved by SBC Executive Commiltes lO{lléfflioo. Revised 12/16/2004) .
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in the WMatter of _ Case number|s):
John C. Elstead 00-0-14958
ORDER

Finding that the stipulation protects the public and that the interests of Respondent will
be served by any conditions attached to the reproval, IT iS5 ORDERED that the requested
dismissal of counts/charges, if any, is GRANTED without prejudice, and:

["_"l The stipulated facts and disposition are APPROVED AND THE REPROVAL IMPOSED.

The stipulated facts and disposition are APPROVED AS MODIFIED as set forth below,
and the REPROVAL IMPOSED.

All Hearing dates are vacated.

On page 2, under section A(8)(c), the language "costs to be made quarterly during the
probationary period” is deleted and replaced with "costs to be paid in equal amounts for the
following membership years: 2006 and 2007." The proposal by the parties is unworkable as
there is no mechanism to monitor quarterly costs payments and no way to enforce non-payment.
Since the parties anticipated that the payments would be extended over one year and therefore
the final payment technically would not be due until the 2007 membership year, spreading the
payments over the two membership years is consistent with their intent.

The parties are bound by the stipulation as approved uniess: 1} a motion o withdraw or modify
the stipulation, filed within 15 days after service of this order, is granted; or 2) this court modifies
or futher modifies the approved stipulation. (See rule 135(b), Rules of Procedure.) Otherwise
the stipulation shall be effective 15 days affer service of this order.

Failure to comply with any conditions aftached to this reproval may constitute cause
for a separate proceeding for willful breach of rule 1-110, Rules of Professional
Conduct.

[0-11-08

Date

{Form adopted by the SBC Executive Commitee (Rev, 2/25/05) Reproval -




CERTIFICATE OF SERVICE
[Rule 62(b), Rules Proc.; Code Civ. Proc., § 1013a(4)]

I am a Case Administrator of the State Bar Court of California. 1am over the age of eighteen and
not a party to the within proceeding. Pursuant to standard court practice, in the City and County of
San Francisco, on October 11, 2005, I deposited a true copy of the following document(s):

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION
AND ORDER APPROVING '

in a sealed envelope for collection and mailing on that date as follows:

[X] by first-class mail, with postage thereon fully prepaid, through the United States Postal
Service at San Francisco, California, addressed as follows:

JOHN CLIFTON ELSTEAD
#203

5820 STONERIDGE MALL RD
PLEASANTON CA 94588

[X] by mterofﬁce mail through a fac111ty regularly maintained by the Staie Bar of California
addressed as follows:

MANUEL JIMENEZ, Enforcement, San Francisco

I hereby certify that the foregoing is true and correct. Executed in San Francisco, California, on
October 11, 2005,

auretta Cramer
Case Administrator
State Bar Court

Certificate of Service.wpt




