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w | )
JOSEPH LEIB SHALANT, : ) R S SRV
" ‘A Member of the State Bar. g -.O¥WON'ON REVIEW. -

Respondent Joseph Leib Shalant has requested review of a hearing judge’s decision
recommending a five-year stayed suspension, a four-year probation, and a two-year actual
suspension. The hearing judge found respondent culpable of charging and collecting an illegal
fee (Rules Prof. Conduct, rule 4-20.0(1*3‘))1 and committing an act'invoiving moral turpitude (Bus.
& Prof. Code, § 6106).2

Upon our independent review (Cal. Rules of Court, rule 951.5; Rules Proc. of State Bar,
rule 305{a); In re Morse (1995) 11 Cal.4th 184, 207), we agree that respondent was culpable of
committing an act involving moral turpitude as well as entering into an agreement for, charging,
and collecting an illegal fee. Nevertheless, upon considering all of the relevant factors, including
the fact that this is respondent’é fifth disciﬁliﬁaiy'proc'eéding, we do not adopt the hearing judge’s

disciplinary recommendation, but instead recommend that respondent be disbarred as necessary

to adequately protect the public and the courts.

'All further references to rules are to the Rules of Professional Conduct unless otherwise
indicated.

2All further statutory references are to the Business and Professions Code unless
otherwise indicated. '
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FACTS

Respondent was admitted to the practice of law in California in June 1967 and has been a

- member since that time. As we discuss post, respondent previously has been disciplined four

times.
~ Stuart Smith is a retired businessman who resides in Indian Wells, California. Sometime
in early 1998, a neighbor who was a former Olympic chanipion, referred him to respondent

regarding a possible medical malpractice action against Smith’s doctors. Smith met with

‘ respondent, who told Smlth that for a fee of $5 000 :espondent would spend four or ﬁvc months '

rescarchmg the case to see whether or not Smlth had a v1ab]e case At that tlme szth asked

respondent what would happen if respondent decided to take the case, and respondent replled that
if he decided the case was meritorious, he would take the case on a contingency fee :f;asis.

- Smith returned to his home and discussed the matter with his wife, and within -
approximately a week sent respondent a check for $5,000. On February 18, 1998, respondent
and Smith signed a written agreement providing for respondent to research the case in exchange
for $5,000.3

Without first discussihg it with Smith, on June 23, 1998, respondent sent a document
entitled Notice of Claim for Medical Malpractice (notice) to Dr. Robert W. Murphy and Dr.
Donald Drew, notifying them that respondent was representing Smith for damages sustained as a
result of their negligent practice of medicine. The notice specified that Dr. Murphy negligently
prescribed an intrathecal inj ection of Depo-Medrol for Smith’s low back condition and that Dr.
Drew negligently administéred the intrathecal injection. The notice further staféd that Smith was
seeking damages against both doctors in the amount of ten million dollars.

Also without first discussing it with Smith, on August 31, 1998, respondent filed a

complaint for medical malpractice and lack of informed consent in the Riverside County

*We note that no claim has been made that this agreement was improper.
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Superior Court on behalf of }Smith against Drs. Murphy and Drew.

Respondent testified at trial in this matter that he served the notice and filed the lawsuit
only to pretect Smith’s case against the running of the statute of limitations and that he had not at
that point determined whether Smith’s cese was meritorious or whether he would be willing to
represent Smith in th_e‘case.. Smitﬁ, on the oth'ef hand, testified that respondent called him in
August 1998 and informed him that respondent had concluded that the caee was meritorious and
had served the notice and filed the lawsnit against the doctors. Smith testified that he was uneasy
w1th the fact that re5pondent had sought ten mﬂllon dollars in Smlth’s name wlthout first S
dlscussmg the matter with Smlth as Smlth Iwed ina small commumty and felt that he would
look, within his community, llke he “was shootmg for the lottery.” Contrary to respondent ]
testimony, Smith further testified that at that time, he asked respondent to explain the fee basis
for respondent’s services in representing him in the medical malpractice case, and respondent
informed Smith that he would represent Smith in the case on a contingency basis. According to
Smith, respondent orally explained the contingent fee at some length, including the limits placed
upon this type of fee by section 6146. As Smith testified, this oral agreement was never feduced
to writing. In his decision in this matter, the hearing judge explicitly found that Smith’s version
of the facts surrounding the filing of the lawsuit was credible. We give great weight to this
credibility determination. {Rules Proc. of Stafe Bar, rule 305(a) [review department gives great
weight to hearing judge’s findings resolving issues of credibility}; Franklin v. State Bar (1986)
41 Cal.3d 700,708) | |

In December 1998, Smith received a letter from respondeht questioning whether Smith
had the condition, arachnoiditis, which Smith claimed he had as a result of the allegedly

negligent acts of his doctors and whether the lawsuit should proceed. In response, Smith spent

“Section 6146 is part of the Medical Injury Compensation Reform Act, often known, and
sometimes referred to herein, as MICRA.
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over a month researching medical treatises and sent to respondent his research results as well as a |

history of Smith’s illness in an attempt to verify Smith’s claims regarding his illness and the

" cause of it.

After several continuances, Smith’s deposition was scheduled for Tuesday, June 22,
1999. On Friday, June 18, 1999, three business days before his deposition, Smith received a
faxed letter from respondent informing Smith that, based upon respondent’s i‘nterprctaﬁon of

Smith’s medical records, “it appears that you may have an impossible time attributing any

| | meamngﬁll physncal symptoms to the 1ntrathecal m]ect;on of Depc;’MedroI ? The letter

‘ 'requested that Smlth careﬁllly cons:der, :n‘consultatmn w1th Srmth s new doctor, Dr Byrd

whether the case should be dismissed. The letter also stated that respondent and Sm'llth had
previously entered into an agreement only for respondent to investigate the case in e'::‘cchange for
$5,00.0, and that respondent had performed well beyond the investigation, such that “additional
arrangements are necessary if [ am to continue being_‘your attorney.” Respondeﬁt continued in
his letter by stating that “] am obviously more ﬂexible and responsive to your wishes if my time
is being paid for, as compﬁred to proceeding on a contingency basis where the merits of yOur case
are less than clear.” Respondent requested Smith to call him to discuss this issue of respondent’s
compensation and ended the letter with this post-script: “As you know, your deposition is
scheduled for next Tuesday at 10:00 a.m. It is important, therefore, that we resolve these
aforementioned issues today if possible.”

0_:}1 Monday, 'Jun¢=21; 1999, Smith faxed a letter to respoﬁdent_.in response, noting that
respondent “would prefer to change the fee agreement that you and I agreed to at the ti.me of our
initial consultation, and, more importantly, last summer when you decided fhat the case had merit
and you subsequently filed suit.” Smith objected to respondent’s letter on the ground that it was
an “inappropriately late” date for respondent to question the merits of the lawsuit and request a

modification of the fee agreement, giving them “only one working day until {my] deposition” to




resolve the issues raised in the letter. Smith stated that he did not intend to submit to changes in

the fee agreement, questioned whether respondent was prepared to rcpfesent him in his

~ deposition because neither respondent nor anyone in respondent’s office had spoken with Dr.

Byrd, and requested that respondent postpone the deposition scheduled for thg‘ following day.
However, Smith spoke with sonicone m respondent’s office that day who informed Smith that it
would be impossible to postpone the deposi‘ﬁibﬁ in that “there were a lot of costs, [a] ldt of
lawyers involved.” |

The dep051t10n went forward as scheduled and respondent representcd Sn’uth at the.

B depomtmn At lunch on the day of thc depasstlon and durmg the next fcw days, respondent and

Smith discussed the fee agrecment Respondent 1n51sted that Smith pay respondent an additional
$25,000 nonrefundable fee, wluch would be credited against the contingent fee shouid Smith
prevail in the case, as well as $10,000 for costs. Respondent told Smith that if Smith did not pay
the $25,000, respondent would ask to be relieved as counsel in the case. Although Smith’s wife
wanted to fire respondent, Smith was worried about his hea}fl:_, so he initially attempted to reach
a compromise with respéndent. On June 24, 1999, Smith sent ?espondent a letter asking
respondent to accept a nonrefundable fee of $12,500 and a greater percentage as a contingent fee.
Smith also requested that respondent evenly share the cost of the defense’s experts if Smith
should lose the case and be required to pay defense costs. Respondent fumcd down Smith’s
offer.

Also on June 24, 1999, respondent sent a partly handwritten letter/retainer agreement to
Smith. That latter/rctainér agreement spelled out respondent’s modifications to the Voriginal oral
contingent fee agreement, specifically that Smith would “pay $25,000 towards what is otherwise
a contingent fee — as set forth in the also inclosed retainer agreement, as modified. This will be
non-refundable and will cover all services through trial (if the case goes that far) and also

defending an appeal should we win and then they appeal.” The last paragraph on page 3 of the
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June 24, 1999, letter/retaine; agreement stated that “[t]his_ memo will become part of the retainer
agreement. See said document included herein.” The document which forms the fourth page éf
' the létter/retainer agreemerit was entitled Medical Malpractice — Modiﬁcd.Cuntingcncy Retainer
Agreement. The letter/retainer agreement required Smith’s signature to indicate his acceptance
of the terms. Smith did nof sign these documents. |

At the end of J une 1999, Smith and.his wife went to stay with Smith’s brother in northern
Virginia so that Smith could obtain medical treatment from Dr. Donion Long, a neurosurgeon at

] ohns Hopkms Umversnty Hospltal in Maryland Ithad taken Srmth four rnonths to obta:m the

' appomtmcnt vnth Dr Long, and Sm:th was to be m that area for six to etght weeks for treatment -

On huly 1, 1999 Smith and his wife sent re:Spondent the $25 000 respondent was requestmg, and
respondent received their check and deposited the funds into his general account,

On July 13, 1999, Smith faxed a letter to respondent seeking clarification regarding the
partly handwritten letter/retainer agreement. On Augﬁst 11, 1999, respondent sent Smith a letter
in reply, stating that the $25,000 check would “constitute credit against the contingent legal fee,
on the assumption that we prevail. If we do not prevail, it will have, nonetheless, paid for my
services through trial and for an appeal if we win and the other side appeals.” Respondent also
enclosed a typed version of the partly handwritten retainer agreement (slightly mo.diﬁed from the
partly handwritten version sent June 24, 1999) entitled Retainer Agreement and a Modified
Proposal dated June 24, 1999, both of which the parties signed on September 1, 1999. The
agreement, like the earlier partly handwritten letter/retainer agreement, provided for the
maximum contingent fee allowed under section 6146' aswellasa n.onreﬁmdable,fee of $25,000.
The newest Retainer Agreement contained the following fee provision: “Except as set forth in
the Modified Proposal attached hereto as Exhibit ‘A,’ the attorney shall receive in consideration
for such professional sérvices 40% of the first $50,000.00 recovered, 33 1/3% of the next
50,000.00 recovered, 25% of the next $500,000.00 recovered and 15% of any amount recovered




in excess of $600,000.00, Fée is based on the total sum recovered. This fee has been negotiated
and agreed to by the parties hereto. IF NO RECOVERY IS OBTAINED, NOFEEIS PAYABLE
TO THE ATTORNEY. Should the law change with respect to attorney’s fees, the fee shall be .'
adjusted upward s0 as to be in compliance with the maximum fee permitted at that time.
However, the fee shall not under any circumstances exceed 40% of the gross recovery _ci_btainéd at
trial or arbitration. Credit is to be allowed for all payments by Client made 'pufsuant to the
Modified Propbsal attached hereto as Exhibit ‘A.” [{] Not included in the above fee schedule

are appeals, for whxch thls law ﬁrm shall not be responmble except as. set forth m the Modlﬁed

.Proposal attached hercto as Exhlblt ‘A The attomey WIII hOWever, 1f requested by clxent ass:st

in the retentlon of appe]late counsel at chent s expense. Any appel]ate costs or fees W111 be
separate and in addition to the fees described herein to and including the trial level.”' The
Modified Proposal stated as to fees (as opposed to cqsts) that “You will pay $25,000 towards
what is otherwise a contingent fee - as set forth in the also enclosed Retainer Agreement, as
modified. This will be non-refundable and will cover all services through trial (if the case goes
that far) and also defending an appeal shoﬁld we win and then they appeal.”

In December 2000, Smith called respondent to find out about the trial date. During that
phone call, respondent put Smith on hold several times and shouted at him. Smith decided to
terminate respondent’s services and to that end had an attorney write a letter to respondent asking
him to turn over Smith’s file. Respondent replied to the letter by faxing a letter and a
substitution of attorney form to Smith. In that letter, dated December 20, 2000, respondent stated
that Smith would “owé me 1o miore mdn.e.y for serviées rendered.” A sub;stitution of attorney
form was filed January 2, 2001, substitﬁting Smith in propria persona in the place of respondent
as attorney of record.

On March 6, 2001, Attorney Steven Weinberg sent respondent a letter on Smith’s behalf

in which Weinberg asserted that respondent’s modified retainer agreement with Smith signed
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September 1, 1999, violated MICRA limits. Weinberg demanded that respondent return the

~ $25,000 retainer he had collected from Smith. However, respondent refused fo return the

$25, OOD and to date has not returned any portion of the fee Smith paid. In a responsive letter to
Weinberg dated March 15, 2001, respondent asserted that his fee did not run afoul of the
applicable MICRA limits. ‘
Weinberg referred Smith to Attomey Robert Warford. On March 8, 2001, Warford
substituted into the case as Smith’s counsel. During the time Warford was handling’ Smith’s

case Warford had no contact w1th respondent He saw no reason to contact respondent m that

| 'he saw 10 clazm of an attnrney lxen on beha!f of respondent in the,-ﬁle" In early 2002 Warford

decided to cease his relatlonshlp with hl.s firm, and since he was the only lawyer-ln the firm
handling medical malpractice cases, he substituted out of all of the cases he was hanfi:iling.

On March 6, 2002, Richard Booth substituted into the case as Smith’s counsel. On June
2, 2002, Booth settled Smith’s case for $500,000.° On December 17, 2002, respondent wrote to
Booth dernanding additional attorney fees and costs in connection with Smith’s case.

On S:.eptember 25, 2002, the State Bar filed a two-count notice of discip.linary charges
(NDC) in the instant case. In this NDC, the State Bar charged respondent with (1} entering into
an agreement for, charging, and collecting an illegal and unconscionable fee; and (2) committing
an act involving moral turpitude, dishonesty, or corruption.

On February 11, 2003, respondent wrote directly to Smith demanding that Smith and his
lawyers agree.to arbitrate respondent s claimed quantum meruit fee entitlement. The offer to

arbitrate was not accepted

*The amount of the settlement is set forth in the State Bar’s Voluntary Settlement
Conference Statement, admitted as part of the State Bar’s exhibit 36 at trial in this case. Because
the hearing judge admitted this exhibit without limitation, we may and do consider it for the truth
of the matter stated, (See In the Matter of Valinoti (Review Dept. 2002) 4 Cal. State Bar Ct.
Rptr. 498, 523, fn. 32 and cases discussed therein.)




CULPABILITY
Count One - Rule 4-200(A) - Illegal or Unconscionable Fee
| Rule 4-200(A) provides that “[a] memher ehall net enter into an agreement for, charge, or
collect an illegal or unconscionable fee.” '
The hearing judge concluded that respondent was culpable of charging and collecting a
fee which was illegal because it was in excess of the MICRA limits set ferth in section 6146. |
Respondent contends on review that section 6146 applies by its terms only to contingent fees and

. therefore does not apply to, and does not proh1b1t the flat fee portmn of h:s cuntract w1th Smlth _

"The State Bar asserts that the mtent of sectmn 6146 is to pl‘Ohlblt 1n a med1cal malpracttce case

mvolvmg a contingent fee, the chargmg of any fee in excess of the litnits set forth in that section
and that respondent’s flat fee in addition to a contingent fee was an illegal attempt to evade those
limits.

We must first clarify respondent’s fee agreerrient in order to determine whether that fee is
prohibited by section 6146. As previously stated, in about August 1998, respondent initially
entered into an oral agreement to represent Smith in the malpractice case for a contingent fee
within the MICRA limits.® Subsequently, in June 1999, approximately ten months after Smith’s
cornplaint was filed, respondent informed Smith that he required a nonrefundable $25,000 fee in
addition to the contingent fee. In August 1999, respondent clarified in writing that Smith would
receive a credit for the $25,000 nonrefundable fee against the contingent fee if Smith prevailed in
his case. The Retainer Agreement itself provides for a contingent fee equal to the maximum
allowed under MICRA “te]xcept as set forth in the Modified Proposal aﬁached hereto as Exhibit
“A.” The Modified Proposal attached to the retainer agreement provides in part that Smith

would “pay $25,000 towards what is otherwise a contingent fee — as set forth in the also enclosed

SWe note that section 6147 requires, among other things, that a contingency fee contract
be in writing.




Retainer Agreement, as mo&iﬁcd. This will be non-refundable and will cover all services
through trial {if the case goes th_at far) and also defending an appeal should we win and then they
i appcal.” The $25,000 was thus included within the centingent fee. We agree with the hearing
judge;s detenﬁination that thére is clear and convincing evidence that respondent undertoqk |
representation of Smith in a fhedical malpractice case and entered into a contingent fee
agreement subject to maximum MICRA limits.

“Contingent fees are dependent upon the result achieved in the matter (i;e., the attomney’s
~ right to a specified fee is contingent on obtaining a successful _re_s_u_l_t,,ip: the client) and the o
* agroed-upon percentage or continigercy factor. If the attorney is unsuccessful or there s no
recovery, no attorney fee is payable. [Citatioﬁ.]” v apnék etal., Cal. Pmcﬁce Guide: Professional
Responsibility (The Rutter Group 2004) § 5:77, p. 5-10.) *

Section 6146, subdivision (a) provides as relevant that “[a]n attorney shall not contract
for or collect a contingency fee for representing any person seeking damages in qonnection with
an action for injury or damage against a health care provider based upon such person’s alleged
professional 'negligen.ce in excess of the following limits: []] (1) Forty percent of the first fifty
thousand dollars ($50,000) recovered. []] (2) Thirty-three and one-third percent of the next fifty
thousand dollars ($50,000) recovered. []] (3) Twenty-five percent of the next five hundred
thousand dollars ($500,000) recovered. [§] (4) Fifteen percent of any amount on which the
recovery exceeds six hundred thousand dollars ($600,000).” (italics added.)

~ As 'W?S: the hearing judge, we are guided by Yates v. Law Offices of Samuel Shore (1991)
229 Cal.App.3d 583 (Yates). There, ina medical malpractice wrongful death case, Shore'enfered
into a contingent retainer fee with hi§ clients, the plaintiffs. Among other things, the fee
agreement provided that the contingent fee did not include any services in connection with any

appeal in the case. Upon the plaintiffs’ success in the case, Shore deducted from the judgment

funds paid to an outside attorney engaged by Shore to handle the appeal at an hourly rate. (/d. at

-10-




Pp. 585~$87.) The appellate“ court noted that the statutory lang_uage of MICRA limited the
contingent fee chargeable in an action and that Code of Civil Procedure section 1049 deemed an
© action to be pending from its commencement until the final determination on appeal. .The court
therefore determined “that Shore was limited to the section 6146 contirigent fee for the entire
case [ihcluding appeals]. He could not enhance that fee by truncating his contiqgent
representation at the appellaté thréshold and charging additional, ostensibly noncontingent
amounts for the appeal.” (Jd. at p. 591.)" “In sum, section 6146 did not permit Shore to charge
additional fees for the appeal, either for li;imsell‘f_ or for his_ chosen associated G‘?@S‘?l_-’,’i ({d. atp..

| Similarly, Vwe conclude in the present case that, in view of the determination that

respondent entered into a contingent fee agreement which was subject to MICRA lirhits,

"We note that the Retainer Agreement signed on September 1, 1999, expressly excluded
appeals from the services covered by the fee schedule, which is directly contrary to the holding in
Yates interpreting section 6146.(/d. at pp. 591-592.) The Retainer Agreement also required
attorney fees to be calculated on the “total sum recovered,” contrary to the plan language of
section 6146 subdivision (c)(1) which requires that fees be calculated based on “the net sum
recovered after deducting any disbursements or costs incurred in connection with prosecution or
settlement of the claim.” However, the parties have raised no issues regarding these provisions,
and we need not and do not discuss the provisions further.

¥Because Yates held that an attorney cannot charge another fee in addition to the section
6146 contingent fee in a medical malpractice case, we reject respondent’s assertion that, because
the law in this area is unsettled, it would violate due process to find him culpable of charging an .
illegal fee in this case. We also reject respondent’s invitation for us to be guided by the comment
accompanying Florida’s rule of professional conduct limiting contingent fees in personal injury
and other tort cases, apparently including medical malpractice cases. First, we note that the rule
to which respondent refers in his briefs does not provide for a strict limit on contingent fees, as
does section 6146, but rather provides for a rebuttable presumption that a contingent fee
exceeding the standards set forth in the rule is excessive. Second, we find the comment to which
respondent refers to be ambiguous, and in any event, absent a similar comment accompanying
section 6146 or other legislative history indicating that section 6146 is to be interpreted in the
same manner as Florida’s rule, we determine that Florida’s rule is irrelevant to the interpretation
of section 6146.

-11-




respondent’s modification ot‘ that fee agreement providing for an amount above those limits
clearly violated section 6146. That section specifies the maximum fees to which an attomey is
entitled under a medical malpractice contingent fee agreement deﬁending on the amount
recovered, and we hold that an attorney cannot evade the limitations of that section by .
contracting for a non-refundable minimum fee or a flat fee in addmon to the statutory maximum
contingent fee. Such a contract provides for a total fee in excess of the statutory maximum.’
While respondent claims that it would have been impossible for Smith to have recovered

less than $60, 000 such that respcndcnt s total fee would have been in comphance with sectlon

6146 ‘we conclude that the fee was 1lIcgal at the ttme he entered mta it sxmplybecausc-sectlon :

6146 does not allow a contingent fee agreement ina medlcal malpractice case to prov1dc for a

non-refundable flat fee in addition to the statutory maximum contingent fee."® Even ifan

- ’In an order dated August 16, 2004, we granted respondént’s motion to augment the
record with the legislative history of section 6146, reserving consideration of the issue of the
weight that may be accorded the additional evidence. Because respondent had not attached the
legislative history to his motion to augment, in an order dated January 4, 2005, we ordered
respondent to lodge the legislative history with this court.

Upon this court’s examination of the documents respondent lodged with this court, the
documents appear to be in complete disarray. The original document contains slightly over 200
pages, while at least one of the copies appears to contain over 300 pages. Additionally, a
comparison of the original with one of the copies yielded the discovery that the Bates stamp
numbers on the pages do not match; for example, page 175 of the original is not the same as page
175 of the copy which we examined. Further, the Bates stamp page numbers in the copy are
themselves out of order, requiring a search through the document for consecutive pages as the
document is read. Because reSpOndent failed to lodge an original and two exact,  comprehensible
copies with this court pursuant to this court’s order of J anuary 4, 2005, we give no weight to the
legislative history documents which respondent lodged with the court.

Moreover, in view of our independent determinations regarding respondent’s motions to
augment the record in the review department, respondent’s assertion that the hearing judge
abused his discretion in refusing to reopen the record in the hearing department is moot. (See In
the Matter of Gadda (Review Dept. 2002) 4 Cal. State Bar Ct. Rptr. 416, 436.)

"®We are not presented in this case with, and therefore do not address, the issue of
whether an attorney could legally charge a fee in addition to a contingent fee less than the
statutory maximum, where the total fee did not exceed the MICRA limits.

-12-




attormey’s total fee at the cor;clusion of a case may not constitute an itlegal amount, that fact
would not prevent the contract from being illegal at the time it is entcréd into. We conclude, as
did the hearing judge, that under the facts of this case respdhdent violated rule 4-200(A) by
entering into an agreement for, chargmg, and co!lectmg an illegal fee.

Count Two Section 6106 - Moral Turpitude

Section 6106 provides in relevant part that “[tJhe commission of any act involving moral
turpitude, dishbncsty or corruption, whether the act is committed in thc course of his relatioﬁs- as
- an attorney or otherwlse, and whether the act isa feiony or mlsdemeanor or not constltutes a
'_cause for dlsbarment or suspensxon | | | RS S

In count two of the complaint, respondent was charged w1th commlttmg an act mvolvmg
moral turpitude, dishonesty, or corruption by inststing on modifying the oral contingent fee
agreement to include a $25,000 nonrefundable fee ten months after the case had been filed and
only three business days before Smith’s deposition, and threatening to withdraw if Smith did not
pay thls additional fee.

In In the Matter of Johnson (Review Dept. 1995) 3 Cal State Bar Ct. Rptr. 233, this court
found an attorney culpable of violating section 6106 in part due to the attorney’s acts of
exploiting her “position of trust to the detriment of her vulnerable client.” (/d. at p. 244.) There,
the clieat, Johnson’s sister-in-law, was severely injured when a hair spray product she was using
ignited while she was cooking. (/d. at p. 238.) After settling the personal injury suit on her
clien_t's behalf, Johnson had Ithe funds e_le‘c_:tronically transferred to her personal account, then
borrowed almost the entire settlement proceeds from her client, The terms of the loan agreement
were unfair to the client, and the testimony of the client’s daughter indicated that the client was
in need of the settlement funds. (/d. at pp. 238-240.) The review department there agreed with
the hearing department’s conclusion that Johnson “obtained the loan in a manner ‘so egregious

and so abusive of her obviously vulnerable client as to constitute moral turpitude.’ ” (/d. at p.

-13-




242)

Similarly, we conclude in the present case that respondent obtained the modification of
- the original oral contingent fee agreement in a manner that was abusive of his client. Respondént
waited until the Friday before Smith’s deposition, to be held the following Tuesday, to fax Smith
a letter informing Smith that they needed to work out a new fee agreement before the deposition.
Moreover, respondent stated in the letter that “I am obviously more flexible and responsive to |
your wishes if my time is being paid for, as compared to proceeding on a contingency basis

.where the ments of your case are less than c]ear, 1mp!ymg that Smlth would not rece:ve L

- l'requndem s best Efforts orl Smith’s case if Smlth dld not agree to mOdlfY thc oral contmgent fce REEERR

agreement. Add:tlona]ly, because Sn’uth spoke with someone in reSpondcnt s ofﬁce that day who
told Smith that :t would be impossible to postpone the deposition, Smith was under pressure to
make a decision quickly.

Although respondent represented Smith at his deposition without having first obtained
additional funds, on the day of the deposition and for several days thereafter respondent insisted
that Smith pay an additional $25,000 nonrefundable fee, to be credited against the contingent fee
should Smith prevail in the case, and conditioned respondent’s continued representation of Smith
on payment of this amount.

Importantly, all of these discussions took place approximately one week before Smith
was to leave California to stay in Virginia with his brother for a six-to eight-week period to
obtain treatment at Johns Hopkins University Hospital. Because it had taken Smith four months
to obtain the appointment with the neurosurgeon at this hospital, it appea;red that rescheduling the
treatment would be extremely difficult. As Smith testified during respondent’s cross-
examination of him, if he did not accede to respondent’s demands, “my case would be in
abeyance for two months while I worried back there about, one, my progressive spinal disease,

and two, trying to find another attorney.”
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In view of all of theee circumstances surrounding respondent’s deman'd for the additional
$25,000 fee from Smith, we conclude that the demand was abusive of Smith and constituted a
coercive act involving moral turpitude. Although we agree with the hearihg judge’s assessment
that respondent intentionally timed the demand for an additional fee in order to-_ferce his client’s
compliahce, we note that, even assuming that respondent did not intend to place his clientin a
difficult position as a result of the timing of respondent’s demand it is well established"that ﬁhen
an attorney’s fiduciary duties are involved, a finding of gross negligence will support a moral
| tmpltude charge (In the Matter of Blum (Revnew DepL 2002) 4 Ca! State Bar Ct Rptr 403
. 410 ) Here, respondent was at least grossly negllgent m wamng to demand addlttonal fees untll .
just before Smith’s deposition and soon before Smith was to be out of the state for medical
treatment. We therefore conclude that these facts present a clear violation of sectioﬁ‘:?G]Oﬁ.'

LEVEL OF DISCIPLINE
Aggravation |

The hearing judge found four factors in aggravation: a prior disciplinary record; multiple
acts ef wrongdoing; significant harm to respondent’s client; and indifference toward rectification
of or atonement for the consequences of his misconduct. In its responsive brief on review, the
State Bar asserts that this court should additionally find that respondent’s misconduct was
surrounded by bad faith, dishonesty, concealment, overreaching, and uncharged acts of
nisconduct,

Respondent has been the subject of four prior disciplinary proceedings during his legal
career (Rules Proc. of State Bar, tit. IV, Stds. for Atty. Sanctions for Prof.‘ Misconduct, std.

1.2(bX1))," a factor which weighs heavily in aggravation.

In January 1979, respondent was privately reproved for failing to perform all services for

" All further references to standards are to these Standards for Attorney Sanctions for
Professional Misconduct unless otherwise indicated.
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which he was retained and for failing to use reasonable dlltgence and his best Judgment in an
effort to accomplish, with reasonable speed, the purpose for whrch he was employed The
hearing panel in that matter found that, in the course of representing a couple and their minor
children in a persenal injury matter, respondent obtained a settlement on their behalf. However, .-
after the couple refused to sign the releases sent by the defense, responder’rt failed' to take further
action in the case, ineludipg failing to appear or to notify the clients to appear at an order to show
cause re dismissal. As a result, the action was dismissed for failure to prosecute; however, the
_ hearing panel determined that there was no financial loss in that the clients receis_red_‘_a_gqqd ™
settlernent - e e e

| In February 1983, the Supreme Court pubhely reproved respondent for farlmg to
communicate with a client and indirectly communicating with an opposing party represented by
counsel. There, respondent failed to inform a personal injury client that the client’s former
attorney had sued both respondent and the client for the former attorney’s claimed fee. The client
did not leamn of the lawsuit until she was personally served a year after respondent learned of the
suit. Subsequently, the client retained other counsel to represent her in the fee dispute with
former counsel. Knowing that the client was now represented by other counsel, respondent
suggested to the client’s father, while meeting with him concerning other matters, that the father
have the client meet with him to resolve issues in the case of the fee dispute with the former
attorney.

In August 1994, in a six-client matter, the Supreme Court ordered a two-year stayed
suspension, and a two-year probationary period w;th no actual suspenswn based on a stlpulatmn
In one count, respondent advanced funds to a client directly from respondent’s trust account.

The stipulation specified that respondent had recently earned these funds as fees in other cases
but had not yet withdrawn them from the trust account and that the advance of these funds from

thi trust account constituted commingling of funds. In a second count, while respondent
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represented a client in a bad faith lawsuit against Farmer’s Insurance Group, respondent
conversed about the case with an individual he khetav to be a claims maﬁager with the insurance
_company, thereby communicating with a represented party. In a third count, responde:tt
represented a client in an app]ication for workers’ compensation benefits but failed to replytoa
request from the State Cempensatmn Insurance Fund that respondent demgnate an Agreed
Medical Examiner, thereby failing to perform legal services competent!y In the fourth fifth, and
sixth counts, respendent settled ellents personal injury cases after the client was deceased In
the fourth count, respondent thnessed the cltent s mgnature on the release thhout mformmg the
o defense of the death of the plamttff thereby fatlmg to employ only means censwtent w:th truth
In the fifth count, respondent disbursed settlernent funds to the daughter of his deceased client
without verifying she was entitled to received the funds, thereby failing to perform legal services
competently, and in the sixth count, respondent disbursed settlement funds without verifying the
appropriate identity of the recipient of the funds, _thereby failing to perform legal services
competently.

Irt May 2000, respondent was privately reproved based on a stipulation; There,
respondent settled the personal injury claims of three minors and dismissed their complaints
without obtaining required court approval of the settlement and payment of all liens, thereby
violating section 6103.

We disagree with the hearing judge’s determination that respondent engaged in multiple
acts of wrongdoing. (Std. 1.2(b)(ii).) Respondent has been found culpable of entering into an
agreement fer, charging and collecting an illegal fe'e and 'committing acts inveleidg' moral
turpitade. This misconduct involved only two counts, and both counts arose from the one
transaction of respondent’s modification of the contingent fee agreement with Smith. Under
these circumstances, we do not find aggravation on account of multiple acts of misconduct. (See

In the Matter of Blum (Review Dept. 1994) 3 Cal. State Bar Ct. Rptr. 170 [misappropriation,
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failure to pay out client’s ﬁ;ids upon request, and entering into an improper business transaction
with a client in é one-client matter coupled with failure to timely report court-ordered sanctions
to the State Bar in another matter; court did not sée case as “strongiy presenting aggravation on
account of multip]'c acts of misconduct™].) | |

We agree with the heariﬁg judge’s finding that respondent’s client was harmed in this
case {std. 1.2(b)(iv)), in that Smith forfeited $25,000 in fees which were in excess of the MICRA
limits. (Cf. In the Matter of Spaith (Review Dept. 1996) 3 Cal. State Bar Ct. Rptr. 511, 518

: [harm to chent resulted both from loss of use of $3, 000 for over a year and from the emotlonal
: "_'dlstress causcd by not havmg the money durmg the tlrne whcn chent s husband had dted and her :
two chlldrcn were sermusly 1n_|ured] )

We agree with the hearing judge’s finding that respondent showed indifference toward
rectification of or atonement for the consequences of his misconduct (std. 1.2(b)(v)), as
respondént showed a lack of remorse and indifferencé toward atonement for the consequences of
his acts involving moral turpitude. Respondent implied in cross-examining Smith at trial that
Smith could have simply fired respondent if Smith did not want to modify the contingent fee
contract. Further, respondent testified that, at the time respondent charged the $25,000,
respondent knew that Smith was a successful businessman and felt that Smith could “well
afford” the $25,000 up-front fee. We determine that this implication and testimony shows
respondent’s indifference toward the dilemma in which he placed Smith and toward the
difficulties Smxth faced at thc time rcspondcnt demanded the modlﬁcatlon

We I‘EJBCt the State Bar s assertion that respondent s misconduct was surrounded by bad
faith, dishonesty, concealment, overreaching (other than the overreaching we relied upon in
finding a moral turpitude violation), or other uncharged misconduct. (Std. 1.2(b)(iii).) The State
Bar contends that these factors were present in (1) respondent’s failure to inform Smith that the

modified fee agreement was, or might be, illegal and (2) respondent’s suggestion to Smith in his
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letter of August 11, 1999, tf;ht he had the right to keep sanctions imposed against the defense in
Smith’s malpractice case.

As to the first contention, the State Bar relies upon In the Matter of Hamey (Review
Dept. 1995) 3 Cal. State Bar Ct. Rptr. 266, 283. We view Harney as disﬁngﬁiShable, since
Harney was “self-described .as the top medical malpractice attoﬁley"’ in the United States, was a
reéognizéd expert in medical malpractice cases, had “tgstiﬁed before the California Legislatufc in
1975 during its committee hearings on [MICRA]" and had “filed a nuﬁlbei; of amicus curiae
bnefs unsuccessfully challengmg the const:tunonahty of [MICRA]” (Id at PP 273-274 ) We
there speclﬁcally rchad upon Harney s recogmzed expertxse whcn we re_] '.tcd h;s cialm that he
was not obligated to discuss “every law . w1th his client and the Judge ” (Id at p 283 ) Here,
in contrast, although respondent has extensive experience in the practlce of law and, as we have
noted, some experience in medical malpractice litigation, we have no evidence before us that
respondent was an expert in medical malpractice law, or had nearly as great knowledge of
MICRA, as did Hamney. We.therefore decline to find as additional aggravation rcspbndent’s
failure to inform his client that the modified fee agreement was, or might be, ilIe’gaI.

As to the second contention, it appears that the State Bar is asserting that we should find
culpability of uncharged misconduct due to respondent’s retention of the sanctions imposed
against the defense in Smith’s medical malpractice case. Evidence of uncharged misconduct may
be considered in aggravation where the evidence is elicited for a relevant purpose and where the
determination of uncharged misconduct is based on the attorney’s own evidence. (Edwards v.
State Bar (1990)‘ 52 Cal.3d 28, 35-36.) Here, the evidence of respondent’s retention of fees
apparently awarded to Smith in the medical malpractice case is based on the State Bar’s exhibit.
If the State Bar wished to penalize respondent for improperly retaining money awarded to Smith,
the correct procedure would have been for the State Bar to charge respondent with an additional

violation based on respondent’s statements in this letter. However, in view of the State Bar’s
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failure to charge responden.tﬁivith an additional violation, or even to raise the issue during trial to
afford respondent the oppoftunify to explain or justify his statements in the I.etter, we decline to
- use the evidence at this point in the proceedings as a basis for enhanced discipline.
Mxtlgatwn

The hearing Judge found minimal evidence of mitigation resultmg from respondent §
character witnesses and :espondent s community service. -

We. agree with the State Bar’s assertion in its brief on review that the testimony of
B respondent s two w1tnesses (hzs secretary, Leshe Flowers and an assoc:ate attorney in hls office
Ronald Cher) dld not constltute ewdence of resPondent s good character Rather, these tWO
witnesses merely rebutted Smlth’s testimony that respondent had yelled at or had been verba]ly
abusive to Smith. Moreover, even if these two witnesses had testified as to respondent’s good
character, their testimony would not constitute an extraordinary demonstration of respondent’s
good character from a wide range of references in the legal and general communities. (Std.
1.2(e)(vi); In the Matter of Sampson (Review Dept. 1994) 3 Cal. State Bar Ct. Rptr. 119, 133.)

We agree with the hearing judge’s determination that respondent presented some
evidence, via his own testimony, as to his community service. Such evidence is entitled to some
weight in mitigation, although the weight of the evidence is limited because respondent’s
testimony was the only evidence on the subject, and therefore the extent of respondent’s service
is unclear. (See In the Matter of Bach, (Review Dept. 1991) 1 Cal. State Bar Ct. Rptr. 631, 647-
648; In the Matter of Crane and DePew (RCVIEW Dept. 1990) 1 Cal. State Bar Ct. Rptr 139 158
& fn. 22. )
Discussion

The primary purposes of the disciplinary proceedings are the protection of the public, the
courts, and the legal profession; the maintenance of high professional standards by attorneys; and

the preservatien of public confidence in the legal profession. (Std. 1.3; In re Morse, supra, 11
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Cal.4th at p. 205.) No ﬁxeé:“fonnula applies in determining the appropriate level of discipline.
(In the Matter of Brimberry (Review Dept. 1995) 3 Cal. State Bar Ct. Rptr. 300, 403.) Instead,
we determine the appropriate discipline in !ighf of all relevant circumstances. (Gary v. State Bar
(1988) 44 Cal.3d 820, 828.) | | |

The Standar&s for Attorney Sanctions for Prqfess'i_Onal'Misconduct provide us with
guidelines in determining the apprdpx_'iate degree of discipline ta be recommended. (Inr the
Matter of Tdylor (Review Dept. 1991) 1 Cal. State Bar Ct. Rptr. 563 580.) When, as heré there
are two or more acts of mlsconduct m one proceechng, the sanctmn shall be the most severe of
_the applxcable sanctwns (Std 1 6(a) ) We have found respondent culpable of VIOlat[ORS of rule |

-ZOO(A) (1llcga1 fec) and section 6106 (moral turp:tude), and of the two acts of mlsconduct
standard 2.3, which applies to moral turpitude, is the more serious, with sanctions r‘ahging from
actual suspension to disbarment. However, standard 2.3, and the cases applying this standard,
must be considered in conjunction with standard 1.7(b), which under the facts and circumstances
of this case provides the focus of our discipline analysis.

Staﬁdard 1.7(b) states that where an attbfney who is found culpable of disciplinable
misconduct “has a record of two prior impositions of discipline . . . , the degree of discipline in
the current proceeding shall be disbarment unless the most compelling mitigating circumstances
clearly predominate.” Respondent’s four prior disciplinary proceedings constitute serious
aggravation to the misconduct present in this case. We are mindful that “under guiding case law,
we look to the standards not reﬂexwely, but, wnth regard to standard { 7 with an eye to the
natire and extent of the prior record.” (In the Matter of Anderson (Revxcw Dept. 1992) 2 Cal.
State Bar Ct. Rptr. 208, 217.) In that regard, we note that although respondent has been
disciplined on four ptcvious occasions, he received no actual suspension, but only a two-year
stayed suspension, together with a two-year probationary period, in addition to various private

and public reprovals. But, when we view the course of his previous misconduct in toto, we find
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~ that respondent’s involveméﬁt with the disciplinary system has spanned every decade over nearly

thirty years, beginning in early 1976, and that his past disciplinary proceedings involved 9

- separate matters where at least 13 clients were adversely affected, of whom at least 5 were minor -

children. Putanother way, .respondcnt has been involved with the State Bar’s disciplinary
process for 28 of his 38 years of practice. |

In our search to recommend the proper disﬁipline, we also consider prior decisions
imposing discipline based on similar facts. (In re Morse, supra, 11 Cal.4th at pp. 206- 2{)7 In the
Matter of T ay:'or .s'upm l Cai State Bar Ct Rptr at p 580 ) _ _

Lookmg to the case law, we ﬁnd that when consuienng the apphcabxhty of standard
L. 7(b) the Supreme Court has placed great wetght on whcther or not there is a “common thread”
among the various prior disciplinary proceedings or a ‘habitual course of conduct’ which justifies
disbarment. (Arm v. State Bar (1990) 50 Cal.3d 763, 780 (4rm).) Here respondent’s prior record
of four disciplines establishes a disturbing repetitive theme. In particular, the misconduct for
which he was disciplined in 1979, 1983, 1994, and 2000 reflects a continuing inability to fully
appreciate the fiduciary nature of his relationship with his clients in vihe\..v of his continuing failure
to fully perform his duties toward his clients. In the present case respondent has once again
demonstrated his inability to recognize his duties, this time by placing his own interests above
those of his client. Most of his prior misconduct was fee-related.

In one in.;;tance, when the clients refused to sign the releases upon a settlement of the
case, respondent failed to take any further action in the case and it was dismissed. In another
instance, respondent failed to inform his client that he and his client had been sued by the client’s
fonﬁer attorney for attorney fees. In other instances, respondent settled cases of deceased clients,
in one matter witnessing the signature of a deceased client on a release without informing the
opposition of the client’s death. In still other matters, respondent distributed deceased clients’

funds without verifying the propei‘ recipients of the funds, which action implies that respondent
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received his attorney fees in ;he distribution. In the most recent prior discipline, respondent
settled a case and distributed funds on behalf of three minors without obtaining ceu& approval of
- the settlement. In the instant case, respondent again viewed his intérc}.st iﬁ his fees as péramount, '
taking advantage of his client, a retired businessman, at a time When’ the client had nei'ther the
opportunity nor the stamina to resist respondent’s overreaching. Respondent has had every
opportunity during the last 28 years to learn from his past mistakes, and yet he has failed to do so.
Either he fails to"understand'his professioﬁal'duties or his prior discipline fails to irhpress upon
him the 1mportancc of compllance w1t11 these dutles o o
- 'I‘he mstant case thus is dlstmgu!shable ﬁ'om Arm, where the Supremc Court rejected a

recommendatlon of disbarment pursuant to standard 1. 7(b) even though Arm had bccn involved
in three prior disciplinary proceedings in his 22 years of practice. (/. at pp. 769-770, 778, 780.)
But in Arm the court found no common thread and no evidence that Arm had engaged in ‘a
repetition of offenses’ for which he had previously béen disciplined. (/d. at p. 780. ) Furthermore,
although Arm was found culpable of mlsleadmg a judge by faxlmg to disclose his upcoming
60-day suSpensmn which misconduct mvolved moral turpltude and commingling client and
attomey funds (id. at pp. 774-777), the court found in mitigation a lack of significant harm
resulting from Arm’s misconduct and the absence of bad faith. (/d. at pp. 779-780.) The
Supreme Court determined that an 18-month actual suspension was necessary to protect the
courts, the public, and the legal profession. (/d. at pp. 768, 781.) Here, in contrast, there is
minimal mmgatmn significant client harm and, most 1mportantly, a disturbing contmuatlon of
the kind of mlsconduct for which respondent has been repcatedly dlsciphned

We also are guided by Morgan v. State Bar (1990) 51 Cal.3d 598, wherein attomey
Morgan was found culpable of one count of practicing law while on suspension and one count of
entering into an unfair business transaction with a client pursuant to former rule 5-101. Although

the attorney in Morgan received more serious prior discipline than respondent, the actual history
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‘of misconduct was similar to that of the instant case. Morgan was initially suspended for six
months for misappropriation, and then for two more yeats, stayed, for engaging in the

: unauthoriéed practice of law while under suspension. He was given one moi'e year of actual
suspension when he settled two personal injury cases without the consent of his clients and
misappropriated client trust funds. He again misapfsrepriated fundsina ﬁersonal injury matter,
and in another matter he failed fo communicate with a client and to‘perfonn services
competently. Morgan offered more mitigation evidence than in the instant case, ihcluding five
_ good character w1tnesses In addltlon the attorney presented ev1dence that he was a founder of _
- the Challengers Boys Club and served on 1ts board of duectors Fmally, he contnbuted pro bono
legal services to the Boys’ Club and to the Youth Interventlon Program, and he penochcally
spoke to children who were placed in that program. There also was evidence that tHe last
instance of unauthorized practice was an isolated incident during his suspension.

Nevertheless, the Supreme Court concluded that disbarment was appropriate under
standard 1.7(b) because the attorney had been found culpable in feur prior disciplinary
proceedings. In so concluding, the court found, “petitioner’s behavior demonstrates a pattern of
professional misconduct and an indifference to this court’s disciplinary orders . . . .” (Morgan v.
State Bar, supra, 51 Cal.3d at p. 607.)

Respondent’s extended history of inattention to his fiduciary responsibilities to his
clients, together with his failure to learn from his past misdeeds, creates a grave risk that
additional harm will result to his clients. Furthermore, respondent’s manifest indifference to the
consequences of his actions and the absence of any signiﬁcant rﬁitigation evidence compel uS to
conclude that the two years’ actual suspension and four years’ probation recommended by the
hearing judge is inadequate to protect the courts, the profession, and most importantly in this
case, the public.

We therefore recommend disbarment as necessary to best serve the goals of attorney
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discipline in this case. We w1sh to emphaslze that we dld not arnvc at our recommendation of
dxsbarment based solely on the mere number of rcspondent’s past dlscsplmary proccedmgs, but
only after a careful examination of the subs_tance and nature of his disciplinary hlstory and with
due regard to the facts and circurﬁstanéés of his present misconduct,
| RECOMMENDATION

We recomnmend that respondent Joseph Leib Shalant be disbarred and his nam‘s stricken
from the roll of attorneys.
| We further recommend that respondent be ordered to comply w:th the prov:swns of

Calzfom:a RuIes of Court rule 955 and to perfonn the acts spec:ﬁcd m paragraphs (a) and (c) of
that rule wnthm 30 and 40 days, rcspectlvely, after the effcctzve date of the Supreme Court S
order in this matter. We further rccommsnd that the State Bar be awarded costs in accordance
with Business and Professions Code section 6086.10 and that such costs be payable in
accordance with Business and Professions Code section 6140.7
ORDER OF INACTIVE ENROLLMENT

Pursuant ts the prsvisidns of Business and Professions Code sectib’n 6007, subdivision
(c){4) and Rules of Procedure of the State Bar, rule 220(c), respondent is ordered enrolled
mactive upon personal service of this opinion or three days after service by mail, whichever is

earlier.

WATALJ.

We concur:
STOVITZ, P. J.
EPSTEIN, J.
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