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REVIEW DEPARTMENT OF THE STATE BAR COURT

In the Matter of ; 02-0-12058
JOHN WILLIAM FINDLEY, ) e
A Meémber of the State Bar. 3 |- OFINION-ONREVIEW: ==

Respondent, John William Findley, requests our review of the hearing judge’s findings
that respondent, in a one-client matter, was culpable of violating: rule 3-110(A) of the Rules of
Professional Conduct,! faili.ug to perform competently; section 6104 of the Businessand
Professions Code,? appearing for a party without authorization; section 6068, subdivision (m),
failing to communicate; section 6103, violating a court order; and section 6068, subdivision (i},
failing to participate in a disciplinary investigation. The hearing judge recommended a one-year
stayed suspension and two years’ probation with conditions including 30 days’ actual suspension.
Respondent contends that no evidence was presented to support the findings and the
recommended suspension.

We have i‘ndependently reviewed the record (Cal. Rules of Court, rule 951.5; Rules Proc.
of State Bar, rule 305(a); /n re Morse (1995) 11 Cal.4th 184, 207), and we adopt the findings of
the hearing judge with minor modifications set forth, post. We further adopt all of the hearing

judge’s culpability conclusions and her discipline recommendation.

'Unless noted otherwise, all further references to rules are to these Rules of Professional
Conduct. -

2Unless noted otherwise, all further references to sections are to the Business and

Professions Code.
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FACTS

Respondent was admitted to the practice of law in California on December .1 6, 1991, and
was a member at all times pertment to the charges herein.

Respondent was retained by Rochelle Owens (Owens) on July 17, 2001 to reprcscnt her
and her husband in a bankruptcy matter. She paid respondent $500 on Jul),r 17 and $700 on July
23, 2001, for a total of $1,200 for attornéy fees and filing fees. The completed banl&uptcy
pct:tmn was signed by chents and respondent on July 23, 2001. On this date, respondent

'mentxoned to 0wens that hc would be movmg hxs ofﬁce, but fadcd to mentlon whcn or to what B

| 'Iocatton p . c | | _ |

After t\&o months with no bonnnunicatioﬁ frdm rcépdﬂdént, and having récefved many
phone messages from their creditors, Owens contacted the bankruptcy court in September and
learned that her bankruptcy petition was not on file. She called respondent’s office, learned that
he was no longer there, and left repeated messages on a forwarding telephone number. When she
called, she got an answering machine which answered “Office of John Findley, please leave a
message.” Respondent did not return her calls.

On October 3, 2001, Owens was able to reach respondent, and upon being informed by
Owens that her petition was not on file, he replied that he had mailed the petition and that “the
papers must be lost” and promised that he would locate them and take them to the court
personally within the next day or so. He also promised Owens that if he was unable to locate the
petition, he would contact her. ”

On October 11 2001, not having heard from respondent, Owens contacted the bankruptcy
court and learned that the petition had not yet been filed. She wrote a letter to respondent

suggesting that he retum the fees paid if he was unable to complete her case, so that she might

seek the services of another attorney. She sent this letter to an address obtained from the




telephone company: 2815 Mitchell Dr., Walnut Creek CA 94598 The letter was retumed
' marked ‘return to sender.”

On October 16, 2001, having received no response from respondeet, OWens called
respondent and left a message on his answering machine; t_erminating_his services. She also
wrote a letter reiterating that his services were terminated and requested the return of her fees and
mailed it “e'ertiﬁed mail - return ‘receipt requested” to respondent at 28 15 Mitchell Dr., Walnut
Creek CA 94598. This letter was also retilrhed marked “return to sender.”

, Havmg recelved no response frem respondent Owens then contacted a fonner partner of :

| Arespendent and thamed another address for hlm 167 Cleopatra Dr Pleasant Hlﬂ,‘; CA'94523
Wthh was respondent’s resx_dence. On October 25, 2001, Owens sent a letter “certified mail -
return receipt requested” requesting that respondent return her money since he had not held up
his end of the contract. This too, was returned, marked “return to sender.” Respondent testified
that this was his residence and working address from September 2001 to the end of December
2001, but he insists that he did not feceive any ef Owens’s letters.

About this tirﬁe, Owens .hired attofne’y J ohn Vos (V es), regarding her bankruptcy
problem. He advised Owens and her husband not to file for bankruptcy but to refinance their
home and pay their creditors and that filing for bankruptcy could mean the ioss of their home
because the equity in their home was more than the homestead protection. Owens paid Vos
$1,200 for the filing of a bankruptcy petition, but Vos returned $1,000 when the bankrupicy

.petmon was not filed and the Owenses paid off their credlters ) '

On December 21, 2001, respondent filed the Owenses’ bankruptcy petition, five months

after it was completed, more than two months after Owens’s inquiry and two months after Owens

terminated respondent’s services. Following the filing, Owens received a call from the

*Respondent testified that this address was his correct address after January 2002, but not
before.




bankruptcy court clerk who was unable to cqn‘tact respondent, stating that the court needed some
missing information on the pétitio’n on ﬁle Owens was unaware that the ;‘lost" pct_iti'on had been
located and filed, since th had had .no conte‘l'ct'wi.th respondent since Odtobcr 3, 200_1-.“ On
December 27 2001, Owens' wrote to respondent about her call from thé bankmptéy' court clerk’
and reminded him that she had terminated hlS services and had requested the return of her fees
This letter was addressed to 180 Golf Club Road #339 Pleasant Hill, CA 94523.

On January 7, 2002, Vos sent a letter to respondent requcstmg that he “ando” the

_ bankruptcy ﬁlmg, ﬁled \mthout cl:ent authnnzatlon I—Ie mformed respondent that 0wens was

- havmg negatwc tepercussmns from the: ﬁhng rcsultmg in canccllatlon af a credlt card to whom

the Owenses owed nothlng, and advised him that the Owenses had paid off their creditors. Vos
asked respondent to file a rescission to put the Owénses back to where they were prior to the
filing.

On January 25, 2002, respondent filed a request for dismissal, not a motion for rescission
as requested, thus retaining the Bankmintcy on record. As a result, Owens had trouble renewing
her insuranée agency license, had to contact creditors, and continued to have prob!éms with her
credit card company. On January 28, 2002, Vos filed a Motion for Dismissal and Rescission of
Chapter 7 and for Order Disgorging Attomey’s Fees, on behalf of Owens, in the bankruptcy
court. Respondent did not file a response. Vos’s motion was. granted by the bankruptcy court on
March 12, 2002, and the court ruled that (1) respondent had filed the petition without
authorization of the client; (2) the case was dismissed nunc pro tunc; (3) fespondent was to
disgorge forthwith $1,200 to the Owenses; and (4) respondent was not to make any appearances
in bankruptcy court in the Northern District of California without permission of the court or until
the $1,200 was paid in full.

On October 21, 2002, without permission from the bankruptcy court or without refunding

$1,200 to Owens, respondent filed a motion to dismiss and for attorney fees in the matter of In



re C‘andie Jill Nellsén in the bankruptcy court in the Northetn District of _Ca;ifarﬁia. On
November 4, 2002, an Order to Show Cause (OSC) re: Contempt was issued by the court against
respondent for disobeying tﬁe. court order of March 12, 2002. On November 5, 2002, Vos sent a
letter reminding respondent of the order that he disgorge the $1,200 fees. Respondent fileda
declaration in r_es.ponsc to the OSC, and on December 2, 2002, the court found that Ar’e_s_l.j.ondcnt

- had violated the court ordef of March 12, 2002, and found him in'cdntemﬁt of court. The court
ordered full paymént to Owens by January 5, 2003, and payment of an additional five dollars for
.every day aﬁer January 5 2003 that the $1 200 rcmamed unpald Rcspondcnt was also ordercd

| to pay a $2 500 ﬁne to the ban]cruptcy court clerk but ihe fine would be stayed lf payment was’

made in ful] to Owens bylJ anuary 5,2003. Rcspondcnt was also ordered not to make any
appearances or file any papers in any federal court in the Northern District of California without
the court’s permission.

On December 3, 2002, respondent ol.;ntained, a cashier’s check for $1,200, but the check
was not mailed to Owens until January 4, 2003, one day before the due date. The check was
received 611 January 7, 2003. |

On June 11, 2003, a State Bar investigator sent a letter requesting a response in writing to
the allegations of misconduct by the Owenses. Respondent did not respond. On July 18, 2003, a
second letter was sent to respondent. The letters were not returned and respondent did not
respond.

On August 28, 2003, respondent entered into a Stipulation as to Facts and Admission of
Documents. | | ‘

DISCUSSION
Count One - rule 3-110(A) - failure to perform with competence

The hearing judge found respondent culpable of violating rule 3-110(A) by failing to file

the Owenses’ bankruptcy petition in a timely manner and by not having in place any office




procedure to follow through on the filing. Respondent was found to have intentionally,
recklessly or repeatedly failed to perform his duties competently. We agree. |

Our independent review of the evidence establishes clearly that the Qwen.s_es’ bankruptcy
petition was completed, signed and paid for in full, on July 23, 20‘0t Respondent neither timely
filed the petition nor gave Owens a copy of it. After many attempts to contact respondent
substantxated by her telephone bills, Owens was finally able to reach respondent and informed
him on October 3, 2001, .that the petition was not on file. Respondent promised to hand-earry the
petmon when he Ioeated it. The petmon was fxled on December 21 2001 Owens Iearned of the
fihng of the petltlon when the bankruptcy court unable to oontact respondent contacted her to
inquire about some missing information on the petltlon |

The testimony of respondent is as follows. He initially mailed the petition to the court on
the second or third week of August, 2001. He had no documentation to show that the petition
was mailed to the court and had no explanation as to the reason the petition was not mailed for
two or three weeks after it was completed on July 23, 2001. He first beeam_e aware that the
petition was not on file when he t'eceived the call from Owens. 'He admitted that he had no office
procedure for follow-up on his cases, relying on his innate sense of when events should occur®,
He opined to Owens that it could have been lost in the mail, but that he would track it down and
hand-carry it to court himself within a day or so, and that if he could not locate it, he would
contact her. In any event, according to respondent, because of Owens’s concern about the
imminent change in the bankruptcy laws, he told her that he would get it filed before the end of
the yeer. When Owens mentioned that she had been nnable to'contaet him, respondent explained
that he had been having problems with his phone since his move from San Rafael to Contra

Costa County. We discuss this further, post.

*Respondent testified: “I knew when I sent it [the petition] and in my practice I know how
long it takes. So Ikind of have a-a sense generally that if [ haven’t heard back on something, I
eventually follow up on it ....” “Usually within ten to fourteen days.”



Respondent testified that approxxmately a weck later, he located the petmon which,
according to him, had been returned by the court to his old office in San Rafael because the filing -
fee had not been attachc_d. He did not hava the “cheat sheet” sent by the bankruptcy court®
detailing the deficiency. He did not contact Owans to let’ her know thath’_e located the petition.
Respondent explained that since he had p'romiaed to ha'mi-carry the petition to court, hé waited
until he had an opp\brtunity to go to Santa Rosa to file it personally and made a special trip on
December 21 2001. He made no attempt to contact Owens since the call from her on October 3,
2001, . L . |

i Wc havc consxstcntly held that cllents have the nght to expect that attomeys wﬂl
reasonably supervise the progrcss of cases for which they accept responsibility. “The failure to
maintain an effective calendarmg and follow-up system as a means of supervising employees and
monitoring cases places the aftorney at risk of violating rule 3-110(A), regardless of whether that
attorney has actual knowledge of the status of the case. It is his or her obligation to know the
status of cases, and failure to have effective systems in place to provide that information is likely
to be, within the meaning of rule 3-110(A), ‘reckless’ . LT (I)z the Matter of Sullivan (Review
Dept. 1997) 3 Cal. State Bar Ct. Rptr, 608, 611-612.) We find by clear and convincing evidence
that respondent recklessly failed to perform legal services competently especially after allegedly
locating the “lost” petition in early October and then not filing it until December 21, 2001. “An
attorney must use his best efforts to accomplish with reasonable speed the purpose for which he

was employed. Failure to communicate with and inattention to the needs of a client are grounds

5 The parties stipulated that the bankruptcy court of the Northern District of California
follows the following procedure on receiving a document for filing that is incomplete or
deficient: An intake clerk places a courtesy call to the attorney or pro per debtor if the clerk
notices an omission in the pleading. If the attorney cannot be contacted by phone, a *“cheat sheet”
detailing the filing deficiency will be sent to the attorney with the retumed documents. The
“cheat sheets” are not memorialized [in the court records]. In cases of a represented debtor, the
intake clerk only contacts the debtor if the attorney of record cannot be contacted directly.



for discipline. {Citations.] Such a failure is a breach of the good faith and fiduciary duty owed by
aﬁ-attomey to his clients. [Citations.]” (Van Sloten v. State Bar (1989j 43 ‘Cla_l..3'd 921, 93 1-932)) -
Fuﬁher respoedent’s claim that he failed fo rec'eive messages or letters wguld not'excmerate
' respondent from his obligation under rule 3-1 10(A) to diligently track the progress of his cases, |
Count Two section 6104 - - appearing for party without authonzatmn
The hearmg judge found that respondent filed the bankruptcy petltlon on December 21,
2001, after his services had been termmated and without any contact with Owens since October
3, 2001 We agree w1t]1 these ﬁndmgs and w1th the hearmg _]udge s cenclusnon that respondent
| thereby wnllfully and thheut authonty appeared as attomey fer OWens in wolatlon of sectton :
6104, |
Count Three - section 6068, subdivision (m) - failure fo respend to client inquiries and to
keep client informed of signiﬁcent developmeﬁts
‘The hearing judge found that respondent willfully violated section 6068, subdivision (m),
by not responding to Owens’s many telephone inquiries and letters regarding the status of her

matter, and by not informing Owens of significant developments in her case, i.c., the date of

respondent’s move, respondent’s new office address and telephone number, respondent’s
retrieval of the “lost” bankruptcy petition, and respondent’s filing of the bankruptcy petition.

We find respondent’s insistence that he did not receive any of Owens’s telephone calls or
messages as not credible, and even suspect, since he testified that he was accessible by telephone
24 hours a day. The hearing jed_ge also rejected, as lacking in credibiiity,'respondent’s claim that
none of her messages wefe received. We defer to the he'aring judge’s finding of credib'ility as she
was in the best position to ebserve and make that determination. (In the Matter of Bach {(Review
Dept. 1991) 1 Cal. State Bar Ct. Rptr. 631, 640.) However, we give no weight to the violation of
section 6068(m) in considering discipline, since we find it to be duplicative of the facts relied

upon for our culpability determination of failure to perform competently.



Count Four - section 6103 - failnre to obey a court order

The hcafiﬁg judge concluded, and we agree, that respondent willfully viblated secﬁoﬁ
6103 by filing without lperrnission.lof the §oun, a motion for dismissal on behalf of his client in
the matter of In re Candie Jill Nelson, in the bankruptcy court in the Northern District of
California on October 21, 2002. He also, failed to pay th,e $1,200 to Owens, contrary to the
order of the bankruptcy court on March 12, 2002. Respondent’s failure to comply with the order
tinder these circumstances constituted a violation of section 6103. (See In the Matter of Klein
(Revww Dept 1994) 3 Cai State Bar Ct. Rptr 1, 9- 10 [attomey culpable of vxolatmg sectlon
- 6103 whcrc he knew of court ordcr and fanled to obey 1t nomlthstandmg attomey S lack of mtent :
'to del:bcrately defy a court ordcr”] ) |
Count Five - section 6068, subdivision (i) - failure to cooperate in State Bar investigation

On June 11, 2003, and July 18, 2003, a State Bar investigator sent inquiries to respondent
in reference to the complaint filed by Owens, requesting that he respond in writing. “ Section
6068 [subdivision] (i) requires attdnieys to respond in some fashion to State Bar investigator’s
letters. . . . If the attomey sirhply remains silent, the attofney-. .. violates section 6068
[subdivision] (i) .. .. " (In the Matter of Bach, supra, 1 Cal. State Bar Ct. Rptr. at p.644.)
Further, an attorney may be found culpable based on a failure to respond to a State Bar
investigator’s letters even if he or she subsequently cooperates in a State Bar proceeding. (Ibid.)
We have held that “[b]y choosing not to reply in writing to the State Bar’s investigatory letter . . .
. when he knew a written reply was necessary, respondent intentionally violated section 6068(i)”.
(In the Matter of Varakin (Review Dept. 1994) 3 Cal. State Bar Ct. Rptr 179, 189))  We agree
with the hearing judge that respondent violated section 6068(i).
Respondent’s Claims

Respondent contends that there was absolutely no evidence to support the findings of the

hearing judge. He insists that his testimony was without opposing evidence and therefore must



be accepted and that the hearing judge’s de_termineti_on of credibility was not appropriate. He
also asserts that none of the alleged violations were willful. It has been held that “[t]tie terrn :
‘willful’ does not require evil intent, but it implies the person knows what he is‘doing, intends to
do What he is doing, and i.s a free agent. [Citation.]” (Morales v. State Bar (1983) 35 Cal;3cl_ 1,6)
Here respondent consistently failed to respond to the many inquiries from OWens_, did not file the
“lost” petition allegedly found in October 2001 until Deeember 20@1, and he failed to comply
with the court order of March 12, 2002.

Respondent msnsts that he gave Owens hlS new. address on July 23 2001 As proef he '

g pomts to the bankmptcy petitlon mgned by the Owenses on whlch is the new address:-_'-l 80 Golf
Club Road #339, Pleasant Hill, CA 94523. Respondent recollects that he gave her a copy of the
petition, which she denies, and stated that he, therefore, did not find it necessary to send her a
notice of his move.

Respondent’s explanation is incredible, in light of the effort Owens made to try to
contact respandent. Moreover, because respondent testified that he received messages from his
other clients, it is impossible to believe he would not have feceived Owens’s many contacts.

On the question of the “lost” petition, respondent testified that he found that the petition
had been returned to his old office in San Rafael. This is again questionable, since, his new
address in Pleasant Hill was on the bankruptcy petition as of July 23, 2001, and it is
incomprehensible that the petition would not have been returned to the address on the petition by
the court.. |

As for respondent’s telephone problems, Owens’s testimony about her many te]eph()ne
calls to respondent is corroborated by her telephone bills. Respondent claims that he was
unaware that he was having pfoblems with his incoming calls, but should have been alerted to
the problem very early on, especially since, as he testified, he was available by phone 24 hours a

day. His testimony is that the phone was finally repaired on or about October 3, 2001, when he

-10-



received the call from Owens informing him that the'petition was not on file, but Owens’s
subsequent telephone calls and messages agaln went unanswered He elalms that he then
drscovered that he had problems with his answering serv1ce, which were reso]ved in. late October.
He contends that he did not receive any messages from Owens after October 3 2001 even
though he received messages from other eltents .

Candie Nelson, another client, testified on benalf of respondent .that she remembered the
problems-of his phone after his move and she couldn’t get t-hrough, 'but that theproblem lasted
about a day or two — not weeks She also stated that when she leﬂ a message for respondent, he
~ always returned her ealls Agam we ﬁnd respondent‘s credlbllity to be questlonabie “

Respondent testified that 0wens agreed that respondent could file the bankruptcy petition
before the end of the year. Owens testified that she did not agree that respondent could file the
petition at the end of the year. She testiﬁed that she was “freaking out’ because she was getting
calls from her creditors and she did not know what was going on. She also mentioned to
respondent that she was concerned that her petition had not been ﬁled because the rumors were
that the bankruptcy laws were going to change after the first of the year.

Based on all of the above, respondent’s overall credibility was appropriately found to be
lacking by the hearing judge. As she found, respondent had an excuse for everything and he
placed responsibility for all that transpired on “the faulty memory” of Owens, the telephone
company and the answering service. We give great weight to the determination of credibility by
the hearing judge because she saw and heard the witnesses tCStlf)f (In the Matter of Bach, supra,
1 Cal. State Bar Ct. Rptr. at p. 640. ) Our independent review of the record confirms the
credibility determination, and we therefore accept and adopt it.

Lack of Candor
Respondent contends that he has been completely candid in this matter, but our de novo

review of the record confirms the hearing judge’s finding that respondent lacked candor. (Rules
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Proc. of State Bar, title IV, Standards for Attorney Sanctions for Profcssmnal Mtsconduct,

std. 1.2 (b)(vi) (stds) ) He testlﬂed that he gave Owens a copy of the bankruptcy petmon which
included his new address. He\clalms that for this reason he did not send her a notice of his
move. This belies the conduct of Owens who continued to call res'pondent,.w.l:_lo contacted the
telephone company in an attempt to get his address and even contacted_ reSpondént’s tbrr’nct
partner for his‘éddretss, all to no avail. It is clear that respondent’s testimony was untruthful and
self serving. Respondent further testified that Owens agreéd that he could file the petition at the

| end of the year Yet, chns 8 anxncty about the status of her bankruptcy rcﬁ:tcs ﬂllS clalm and is
ot complctc odds with’ respondent 5 testlmony ol E o '

Rcspondent displayed a lack of candor and cooperation to Owens and to the State Bar by
not acknowledging his misconduct. He insists on his version of the facts, notwithstanding the
lack of any corroboration of his version and the contrary evidence presented at trial.

DISCIPLINE.

In weighing the degree of discipline to recommend, we first look to the mitigating and
aggravating circumstances. |

The hearing judge found mitigation in the absence of a record of discipline in
respondent’s practice of law of almost tea years prior to the misconduct, and we agree. (Std.
1.2(e)(i)). We also find that some mitigating weight should be given for respondent’s entering
the Stipulation as to Facts and Admission of Documents on August 28, 2003. We agree that no
other mitigation was found. '

In aggravation, respondent’s misconduct evidences multiple acts of wrongdoing (std.
1.2{b)(ii)), notwithstanding respondent’s characterization of the misconduct as a “series of
unfortunate events.” He failed to timely file the bankruptcy petition, failed to keep Owens
informed of the status of her matter, failed to diligently track her matter and failed to comply

with the bankruptcy court order.
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Respondent’s miscor_tdtxct signif_icanﬂy. harmed his client, Owens (std. 1.2(b)(iv)), in that
she went tijrough a great deal of anxicty trymg tc,_'ccntact respcndcnt to learn cf the status of her
matter and she had to hire another attorney to assist her in her bankruptcy rnattcr and to assist her
in having the unauthorized petition ﬁ_led by réspondcnt rcscindcd at an added cost. dchs had
" trouble tencwing her insurance agency liccnsc, had to_ cohtact her creditors, and had problems
with her crcdit cafd company. Further, 0.wens.h:ad to wait unt.i.l'January.'i, 2003, before she
obtained the return of her legal fees from respondent. |

We find that respondcnt s mentless excuscs or defenses clcarly demonstrate respondent s
lack cf insi ght mto the senousncss cf hls mlsconduct and cvxdenccs hlS lack of concern for the
needs of his client and for his cbhgatlons as an attomcy Rcspondcnt contends rather cavaherly,
that Owens did not suffer significant harm, only annoyance and slight inconvcnicncc. He has
expressed no remorse for the anxiety Owens had to go through and fails to take any responsibility
for his omissions. His failure to recognize thc seriousness of his misconduct, to express remorse
for his persistent failure to diligently perform the services for which he was engaged and for
which he accepted fecs is particu]ady of conccm to this court. We find no assurance that this
conduct will not be repeated.

The primary purposes of sanctions imposed for professional misconduct are the
protection of the public, the courts, and the legal profession; the maintenance of high
professional standards by its members; and the preservation of public trust in the legal
prcfessnon (Std. 1.3.)

The apphcable sanctions are found in standards 2. 4(b)6 and 2. 67, which provide discipline

§ Std.2.4(b) provides: “Culpability . . . of wilfully failing to perform services in an
individual matter . . . of wilfully failing to communicate with a client shall result in reproval or-
suspension depending upon the extent of the misconduct and the degree of harm to the client.”

7Std.2.6 provides: “Culpability , . .of [Sections 6068 and 6103] shall result in disbarment
or suspension depending on the gravity of the offense or the harm . . . .”

-13-



ranging fmm'reproval to disbarment, depeitdjng_ on the extent of the misconduct, the gravity of
thc offense, and the degree of harm to'thc'clieﬁt or victim of the miscdttdﬁ'ct. |

Having fountt the ag_gravttting t:ircumstances outweigh the mitigating circurnstances, we
then look to similar cases to detetmine: the proper discipline to recomﬁtend. In the Mtttter of
Nunez (Review Dept. 1992) 2 Cal. State Bar Ctt Rptr. 196 (Nunez) invél'vcd- one client matter in
which the attorney was found culpable of failuré to perform competently, failure to communicate
with the client, failure to return the file promptly, failure to deposit advatnccd costs in a client
trust account and w;thdrawal fmm employment w:thout takmg reasonahle steps to avmd

"-_prqudxce to the chent The court found the rmt:gatlng ewdencc uutwelghed the aggravatmg
evidence and recommendcd 30 days’ actual suspcnsmn.

In Layton v. State Bar (1990) 50 Cal.3d 889 (Layton), also involving a one client matter,
the attorney as the executor and trustee of an estate, failed to conserve assets of the estate, failed
to file an accounting overa S-year period, and failed to communicate with the primary
bencﬁéiary. In mitigation, the court found that Layton had been in practice for more than 30
years without any disciplinary record. Layton was suspendéd for 3 years, stayed, and 3 years’
probation on conditions, including a 30-day actual suspension.

In Bach v. State Bar (1991) 52 Cal.3d 1201 (Bach), in a single client matter of an
uncontested marital dissolution, Bach was found culpable of failing to perform competently,
withdrawing from representation without client consent or court approval, failing to refund
unearned fees, and fallmg to respond to two letters from the State Bar. Bach failed to bring this
matter to a conclusion in two and a hatf years and falled to communicate with his chent for
months at a time despite repeated telephone calls and office visits from the client. Bach was
given credit for his many years of practice without any disciplinary record, and the discipline
imposed was twelve months’ suspension, stayed, and twelve months of probation on conditions,

including thirty days of actual suspension.
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In Van SIoten v. State Bar, supra, 48 Cal. 3d 921, another smgle client matter mvolvmg a
mantal dissolution case, after working on the matter for five months, Van Slotcn subrmtted a
settlement agreement, then subsequently failed to commumcate w1th the chent, failed to take
further action, and failed to withdraw. He was gwen cred:t for no prlor dlscxphnary record and
for committing no serious harm to his client. The court 1mposed six months’ suspension, stayed,
a one-year probation, and no actual suspension. |

Respondent has not attcmptcd to assist this court with any citations to support his position
that his mlsconduct ments at most a pnvatc reproval The Statc Bar has du'ected thls court to
| consnder In the Marter af Klem supra 3 Cal State Bar Ct Rptr 1 essentlally mvolvmg a one
client matter, in whlch the attomey was found culpable of fallure to obey a court order. Wh:le the
_ attorney violated a rule governing conflicts of interest in a separate bankruptcy matter, the court
viewed the violation as relatively minor. (Id. at p.7.) The discipline imposed was a two-month
stayed suspension with no actual suspension based on extensive mitigating circumstances. In In
the Matter of Respondent X (Review Dept. 1997) 3 Cal. State Bar Ct, Rptr.. 592, fhe attorney was
found culpéblc of failure to obey a court order. | Mitigation was found in fhe' énnmcy’s good faith
belief that the court order was invalid and in the attorney’s 18 years of practice without any
disciplinary proceedings. A private reproval was imposed. In Lester v. State Bar (1976) 17
Cal.3d 547, the attorney was found culpable of failing to perform competently in four matters, of
failing to communicate, and of failing to refund advanced fees until intervention by the court.
Based on his lack of candor in testifying and lack of insight into the wrongfulness of his actions,
the discipline imposed was two years’ suspension, stayed, and twd years"r probation on
bonditions, including six months’ actual suspension.. _

We find similarity between Nunez, Layton, Bach, and the case-in-chief but also find that
this case is more egregious than the others.. Notwithstanding respondent’s assertion that he

should receive at most a private reproval, we conclude that to protect the public, courts and the
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legal profession, a penod of actual suspenslon Qf s1xty days is appropnate in thlS case,
particularly in view of respondent’s fack of ms:ght mto the wmngﬁxlness of hlS actions and
complete failure to acknowledge any wrongdomg whatsoever and lack of any expressxon of
remorse for the pmblems and harm he caused his chent
RECOMMENDATIDN |

For the foregoing reasons, we recormend that fc'spondent, John William Findley, be
suspended from the practice of law for a period of one year, that executién of that suspcnsion be
stayed and that he be placed on probatmn for a penod of two years on the condltlon that hc be
factually suspcnded for s:xty days All condxtlons speczﬂed by the heanng Judge in her deczsmn
filedonl anuary 12, 2004 are mcorporated hereln by reference. We further recommend that
respondent take and pass the Multistate Professional Responsibility Examination (MPRE)
administered by the National Conference of Bar Examiners within one year from the effective
date of the Supreme Court order in this matter and provide proof of such passage to the State Bar
Probation Unit within said year.

COSTS

We recommend that the State Bar be awarded costs pursuant to section 6086.10 of the

Business and Professions Code and that such costs be payable in accordance with Business and

Professions Code section 6140.7.

WATAI, J.

We concur.
STOVITZ, PJ.
EPSTEIN, L.
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