
PUBLIC MATTER

STATE BAR COURT OF CALIFORNIA

HEARING DEPARTMENT - LOS ANGELES

FILED _
AUG 0 1 200 

STATE BAR COURT
CLERK’S OFFICE

In the Matter of

JAMES HARVEY TIPLER,

Member No. 80748,

A Member of the State Bar.

Case No. 03-C-02219; 03-J-02524; 05-J-01274
(Cons.)

ORDER APPROVING STIPULATION

Finding the stipulation to be fair to the parties and that it adequately protects the public, IT

IS ORDERED that the requested dismissal of counts/charges, if any, is GRANTED without

prejudice, and the stipulated facts and disposition are APPROVED AS MODIFIED as set forth

below, and the DISCIPLINE IS RECOMMENDED to the Supreme Court.

On page 4 of the stipulation, an "X" is inserted in the box at
paragraph D(1)(b). The above-referenced suspension is stayed.

The parties are bound by the stipulation as approved unless: .(1) a motion to withdraw or

modify the stipulation, filed within 15 days after service of this order, is granted; or (2) this court

modifies or further modifies the approved stipulation. (See rule 135(b), Rules of Procedure.) The

effective date of this disposition is the effective date of the Supreme Court order herein, normally

30 days after file date. (See rule 953(a), California Rules of Court.)

Dated: July ~la, 2007 DONALD F. MILES
Judge of the State Bar Court

kwiktag ~ 031 977 075
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THE STATE BAR COURT

HEARING DEPARTMENT - LOS ANGELES

In the Matter of

JAMES HARVEY TIPLER
No. 80748

A Member of the State Bar

) Case Nos. 03-C-02219; 03-J-02524;
) 05-J-01274 (Consolidated)
)
) JOINT STIPULATION OF PARTIES RE
) STIPULATION RE FACTS, CONCLUSIONS
) OF LAW AND DISPOSITION AND ORDER
APPROVING ACTUAL SUSPENSION

IT IS HEREBY STIPULATED between the State Bar of California, Office of the

Chief Trial Counsel ("State Bar"), by and through Deputy Trial Counsel Michael J.

Glass, and Respondent James Harvey Tipler, that the Stipulation Re Facts,

Conclusions of Law and Disposition and Order Approving Actual Suspension, signed by

the parties on August 11, 2005, a copy of which is attached hereto, is still in force and

effect, and should be considered by the Court with regard to the above captioned

matters.
Respectfully submitted,
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DATED: ~ ,2007

James Harvey Tipler
Respondent

BY:
Michael J. G[atss
Deputy Trial Counsel
State Bar of California
Office of the Chief Trial Counsel
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EDWARD O. LEAR
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Bar# 132699

Inthe Matterof

J~ES HARVEY "TIPLER

Bar# 80748

A Member of the State Bar of California
(Respondent]

Francisco

Case number(s}
03-C-02219
0.3-J-02524
05-J-01274

PUB]
[for Court’s us~) .....
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F LED

STATE BAR COURT
CLF2a¢ S OFRCB

LOS ANGELES

Submitted to [] assigned judge [] sefllement judge

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND
DISPOSITION AND ORDER APPROVING

ACTUAL SUSPENSION

[] PREVIOUS STIPULATION REJECTED

Note: All information required by this form and any additional information which cannot be provided
in the space provided, must be set forth in an attachment to this stipulation under specific headings,
e.g., "Facts," "Dismissals," "Conclusions of Law," "Supporting Authority," etc.

A. Parties’ Acknowledgments:

(1] Respondent is a member of the State Bar of California, admitted June 2 3, 19.7 8     .
(date)

[2] The parties agree to be bound by the factual stipulations contained herein even if conclusions of law or
disposition are rejected or changed by the Supreme Court.

{3] All investigations or proceedings listed by case number in the caption of this stipulation, are entirely resolved
by this stipulation and are deemed consolidoled. Dismissed charge(s)/count(s] are listed under "Dismissals."
The stipulation and order consist of 15 pages.

(4) A statement of acts or omissions acknowledged by Respondent as cause or causes for discipline is included
under "Facts."

(5) Conclusions of law, drawn from and specifically referring to the facts are also included under "Conclusions of
Law."

(6] The padies must include supporting authority for the recommended level of discipline under the heading
"Supporting Authority."

[7) No more than 30 days prior to the filing of this stipulation, Respondent has been advised in writing of any
pending investigation/proceeding not resolved by this stipulation, except for criminal investigations.

(stipulation form approved by SBC Executive Committee 10/1612000. Revised 12116/2004)
I
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[Do not write above this line.]

(8] Payment of Disciplinary Costs--Respondent acknowledges the provisions of Bus. & Prof. Code §§6086. I 0 &
6140.7. [Check one option only]:

[] until costs are paid in full, Respondent will remain actually suspended from the practice of law unless
relief is obtained per rule 284, Rules of Procedure.
costs to be paid in equal amounts prior to February I for the following membership years:

2006, 2007, and 2008
{narastlip, special clrcumslances or other gooa cause per rule z~4, l~UleS or l~roceaure)

[] costs waived In part as set forth in a separate attachment entitled "Partial Waiver of Costs"
[] costs entirely waived

Aggravatlng Clrcumstances [for definition, see Standards for Attorney Sanctions
for Professional Misconduct, standard 1.2[b]]. Facts supporting aggravating
circumstances are required.

[] Prlor record of dlsclpllne [see standard 1.2(f]]

(a] [] State Bar Court case # of prior case

[b] [] Date prior discipline effective

[c] [] Rules of Professional Conduct/State Bar Act violations:

[d] [] Degree of prior discipline

[e] [] If Respondent has two or more incidents of prior discipline, use space provided below or a
separate attachment entitled "Prior Discipline,"
See Attachment Page 2a

(2]

[3] []

Dishonesty: Respondent’s misconduct was surrounded by or followed by bad faith, dishonesty,
concealment, overreaching or other violations of the State Bar Act or Rules of Professional Conduct.

Trust Violation: Trust funds or property were involved and Respondent refused or was unable to
account to the client or person who was the object of the misconduct for improper conduct toward
said funds or property,

[4) [] Harm: Respondent’s misconduct harmed significantly a client, the public or the administration of justice.

[Stipulalion form approved by SBC Executive Committee 10/I 6/2000. Revised 12/I 6/2004]
2
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PRIOR DISCIPLINE

Alabama

1. In March 1994, Respondent received a Public Reprimand (unpublished) under Rule 25(a) of the
Alabama Rules of Professional Conduct as reciprocal discipline from the State Bar of Florida for violation
of Rule 3-4.3 of the Florida Rules of Professional Conduct (Misconduct and Minor Misconduct arising out
of Respondent’s January 16, 1991 arrest for possession of cocaine in which Respondent tested negative for
any drug use, pled not guilty, and criminal charges were dismissed).

2. On June 16, 1994, in Case No. ASB 1992-68(a), Respondent received a Private Reprimand for
violation of Rule 1.4 of the Alabama Rules of Professional Conduct (Failure to Communicate).

Florida

1. On December 24, 1992, Respondent received a Public Reprimand with Probation for violation
of Rule 3-4.3 of the Florida Rules of Professional Conduct (Misconduct and Minor Misconduct arising out
of Respondent’s January 16, 1991 arrest for possession of cocaine in which Respondent tested negative for
any drug use, pled not guilty, and criminal charges were dismissed).

2: On November 15, 2001, Respondent received a Public Reprimand with Probation for violation
of Rule 4-1.5(f)(4)(B)(i) of the Florida Rules of Professional Conduct (Fees for Legal Services) and Rule
4-8,4(a) of the Florida Rules of Professional Conduct (Violation of Rules of Professional Misconduct).

20..
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[5] [] Indifference: Respondent demonstrated indifference toward rectlfication of or atonement for the
consequences of his or her misconduct.

[6] [] " Lack of Cooperation: Respondent displayed a lack of candor and cooperation to victims of his/her
misconduct or to the State Bar during disciplinary investigatlon or proceedings.

[7] [] Multiple/Pattern of Ml~conduct: ,Respondent’s current misconduct evidences multiple acts of
wrongdoing or demonstrates a pattern of misconduct.

[8] E3 No aggravatlng clrcumstances are involved.

Addltlonal aggravatlng circumstances:

C. Mitigating Clrcumstances [see
clrcumstances are requlred.

standard 1.2[e]]. Facts supporting mitigatlng

[I) [] No Prior Dlsclpllne: Respondent has no prior record of discipline over many years of practice
coupled with present misconduct which is not deemed serious.

(2] [] No Harm: Respondent did not harm the client or person who was the object of the misconduct.

[3] [] Candor/Cooperatlon: Respondent displayed spontaneous candor and cooperation with the
victims of his/her misconduct and to the State Bar during disciplinary investigation and proceedings.

[4) []

[5] []

Remorse: Respondent promptly took objective steps spontaneously demonstrating remorse and
recognition of the wrongdoing, which steps were designed to timely atone for any consequences of
his/her misconduct.

Restltutlon: Respondent paid $
in restitution to
civil or criminal proceedings.

on
without the threat or force of disciplinary,

[] Delay: These disciplinary proceedings were excessively delayed. The delay is not attributable to
Respondent and the delay prejudiced him/her.

(7) [] Good Falth: Respondeni acted in good faith.

(8) [] Emotlonal/Physlcal Dlfflcultles: At the time of the stipulated act or acts of professional misconduct

Respondent suffered extreme emotional difficulties or physical disabilities which expert testimony
would establish was directly responsible for the misconduct. The difficulties or disabilities were not the

product of any illegal conduct by the member, such as illegal drug or substance abuse, and Respondent
no longer suffers from such difficulties or disabilities.

[9] [] Severe Flnanclal Stress: At the time of the misconduct, Respondent suffered from severe financial
stress which resulted from circumstances not reasonably foreseeable or which were beyond his/her
control and which were directly responsible for the misconduct.

Actual suspension(Stipulation form approved by SBC Executive Commiltee 10/I 6/2000. Revlsec~ 12/I 6/2004]
3
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(~o] []

[11] []

[12] []

Famlly Problems: At the time of the misconduct, Respondent suffered extreme difficulties in his/her
personal life Which were other than emotional or physical in nature.

Good Character: Respondent’s good character is attested to by a wide range of references In the
legal and general communities who are aware of the full extent of his/her misconduct.

Rehabllltatlon: Considerable time has passed since the acts of professional misconduct occurred
followed by convincing proof of subsequent rehabilitation.

[13] []

Addltlonal mitigating circumstances:

See attachment Page

No mltlgatlng clrcumstances are involved.

13

D. Disclpline:

[I] I~ Stayed Suspenslon:

" [a] ~ Respondent must be suspended from the practice of law for a period of three (3) years

and until Respondent shows proof satisfactory to the State Bar Court of rehabilitation and present
fitness to practice and present learning and ability in the law pursuant to standard 1.4[c][ii]
Standards for Attorney Sanctions for Professional Misconduct.

ii. [] and until Respondent pays restitution as set forth in the Financial Conditions form attached to thls
stipulation.

lii. [] and until Respondent does the following:

[b] ~i~ The above-referenced suspension is stayed.

[2] [] . Probation:

Respondent must be placed on probation for a period of three (3) years
which will commence upon the effective date of the Supreme Court order in this matter.
[See rule 953, Calif. Rules of Ct.]

[Slipulation form approved by SBC Executive Committee 10/I 6/2000. Revised 12/I 6/2004}
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(3] ~ Actual Suspenslon:

(a] [] Respondent must be actually suspended from the practice of law in the State of California for a
periodof fifteen (15) months

and until Respondent shows proof satisfactory to the State Bar Court of rehabilitation and
present fitness to practice and present learning and ability In the law pursuant to standard
1.4[c](ii], Standards for Altorney Sanctions for Professlonal Misconduct

li. [] and untll Respondent pays restitution as set forth in the Financial Conditions form attached to
this stipulation.

iii. [] and until Respondent does the following:

Em

[I]

[2]

[3]

[4)

[5]

(6)

Additlonal Conditions of Probation:

[] If Respondent is actually suspended for two years or more, he/she must remain actually suspended until
he/she proves to the State Bar Coud his/her rehabilitation, fitness to practice, and learning and ability in
general law, pursuant to standard 1.4(c](il], Standards for Attorney Sanctions for Professional Misconduct.

[] During the probation period, Respondent must comply with tl~e provisions of the State Bar Act and
Rules of Pr.ofesslonal Conduct.

Within ten (I 0) days of any change, Respondent must report to the Membership Records Office of the
State Bar and to the Office of Probation of the State Bar of California ("Office of Probation"], all changes
of information, including current office address and telephone number, or other address for State Bar
purposes, as prescribed by section 6002. I of the Business and Professions Code.

Within thirty {30] days from the effective date of discipline, Respondent must contact the Office of
Probation and schedule a meeting with Respondent’s assigned probation deputy to discuss these terms
and conditions of probation. Upon the direction of the Office of Probation, Respondent must meet with
the probation deputy either in-person or by telephone. During the period of probation, Respondent must
promptly meet with the probation deputy as directed and upon request.

Respondent must submit written quarterly reports to the Office of Probation on each January 10, April 10,
July 1 O, and October 10 of the period of probation. Under penalty of perjury, Respondent must state
whether Respondent has complied with the State Bar Act, the Rules of Professional Conduct, and all
conditions of probation during the preceding calendar quarter. Respondent must also state whether there
are any proceedings pending against him or her in the State Bar Court and if so, the case number and
current status of that proceeding. If the first report would cover less than 30 days, that repod must be
submiffed on the next quarter date, and cover the extended period.

In addition to all quarterly repods, a final repod, containing the same information, is due no earlier than
twenty [20) days before the last day of the period of probation and no later than the last day of
probation.

[7] []

Respondent must be assigned a probation monitor. Respondent must promptly review the terms and
conditions of probation with the probation monitor to establish a manner and schedule of compliance.
During the period of probation, Respondent must furnish to the monitor such reports as may be requested,
in addition to the quarterly reports required to be submitted to the Office of Probation. Respondent must
cooperate fully with the probation monitor.

Subject to assertion of applicable privileges, Respondent must answer fully, promptly and truthfully any
inquiries of the Office of Probation and any probation monitor assigned under these conditions which are
directed to Respondent personally or in writing relating to whether Respondent is complying or has
complied with the probation conditions.

(Stlpulation form approved by SBC Executive Commiltee 10/I 6/2000. Revised 12/I 6/2004)
5
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[8) [] Within one [I ] year of the effective date of the discipline herein, Respondent must provlde to the Office
of Probation satisfactory p~oof of attendance at a session of the Ethics School, and passage of the test
given at the end of that session.

[] No Ethics School recommended. Reason:Respondent resides in Florida. In lieu ol
Ethics School, Respondent will complete 6 hours of MCLE courses in general

[9) [] Respondent must comply with all conditions of probation imposed in the underlying criminal matter and lega
must so declare under penalty of perjury in conjunction with any quaderly report Io be filed with the ethic
Office of Probation.

[I0] [] The following conditions are attached hereto and incorporated:

[] ¯ Substance Abuse Conditions

[] Medical Conditions

Law Office Management Conditions

Financial Conditions

F. Other Conditions Negotiated by the Parties:

[I] [] Multlstate Professlonal Responslblllty Examlnatlon: Respondent must provlde proof of

passage of the Multistate Professional Responsibility Examination ["MPRE"), administered by the
National Conference of Bar Examiners, to the Office of Probation during the period of actual
suspension or within one year, whichever period is longer. Failure to pass the MPRE
results In dctual suspension without further hearing until passage. But see rule 951[b],

California Rules of Court, and rule 321[a][I] & [c], Rules of Procedure.

[] No MPRE recommended. Reason:

(2] E} Rule 955, Callfornla Rules of Court: Respondent must comply with the requirements of rule
955, California Rules of Court, and perform the acts specified in subdivisions (a] and [c] of that rule
within 30 and 40 calendar days, respectively, after the effective date of the Supreme Court’s Order
in this matter.

[3] .i-1 Conditional Rule 955, California Rules of Court: If Respondent remains actually suspended for
90 days or more, he/she must comply with the requirements of rule 955, California Rules of Court, and ¯
perform the acts specified In subdivisions [a) and [c] of that rule within 120 and 130 calendar days,
respectively, after the effective date of the Supreme Court’s Order in this matter.

(4] [] Credlt for Interlm Suspenslon [convlctlon referral cases only]: Respondent will be credited
for the period of his/her interim suspension toward the stipulated period of actual suspension. Date

of commencement of interim suspension:

[5] [] Other Conditions:

[Stipulation form approved by SBC Executive Committee 10/I 6/2000. Revised 12/I 6/2004)
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In the Matter of

JAMES HARVEYTIPLER

Case Numbei(s]:

03-C-02219; 03-J-02524; 05-J’01274

Law Offic:e Management Conditions

Within .: days/. : months/__.years of the.effective date of the discipline herein,
Respondent must develop alaw office management/organization plan, which must be
app[ove.d by the Officeof Probation. This plan must include procedures to [1) send periodicrepoffs to clients;. [2] document telephone messages received and sent; (3] mainiain files;

[~) .meet deadlines; [5] withdraw as attorney, whether of record or not, when clients cannot be
Contacted or located; [6] train and supeb/ise support personnel; and (7).addreSs any subject ....
area or detio!ency that caused orcontributed to Respondent’s misconduct in the current ’.

proceeding.

Within    . days/~monihs ,_.l~_yeais of ihe effective date of the discipline herein,
R~spondent must submit to the Officeof Probation satisfactory evidence of completion of no
14Ss ih~n...6 hours Of Minimum Continuing Legal Education [MCLE] approved courses in~

~e~a~’~E~;-x~l~!~i~l~l~t~x~t~ general legal ethics. This requirement is
separate from anyMCLE reqeirement, and Respondent will not receive MCLE credit for
attending these courses (Rule 3201, .Rules of Procedure of the State Bar.]

Within 30 day~ of the effective date of the discipline, Respondent must join the Law Practice

Management and Technology 3ectionof the State Bar of California and pay the dues and
cos!s O~enrollment for ~ year(s). Respondent must ¯furnish satisfactory evidence of
membership in thesection to-the OffiCe of Probation o~ the State Bar of California in the
first report required.¯

(I.aw Office Managemen! Conditions form approved by SBC Executive Committee 10/16/2000. Revised 12/1

?
page#



ATTACHMENT TO

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION

IN THE MATTER OF JAMES HARVEY TIPLER

CASE NUMBERS 03-C-02219; 03-J-02524; and 05-J-01274

FACTS AND CONCLUSIONS

Respondent admits that the following facts are true and that he is culpable of violation of the Business and
Professions Code.

Case No. 03-C-02219

1. On or about June 25, 2001, Respondent James Harvey Tipler ("Respondent") pled guilty and was
convicted of a violation of Alabama Code, Title 13A- 10-130(a)(1) (Interfering with Judicial Proceedings),
a misdemeanor.

2. In the underlying matter, Respondent represented Plaintiff The Estate of Harold Rogers, in a
medical malpractice action against Dr. David McKowen, in the Circuit Court of Covington County,
Alabama, before Judge M. Ashley McKathan. Respondent attempted to offer a videotape into evidence at
trial. The videotape depicted the decedent, Harold Rogers, at a birthday party prior to the decedent being
operated on by Dr. McKowen. The court believed Respondent’s questions at trial to the authenticating
witness created the impression that the videotape was in its’ original unedited condition. The videotape had
in fact been edited, although Respondent alleged that the edited portions of the videotape were
inconsequential, had no effect upon the tenor or meaning of the original videotape, were not intended to
mislead, and did not in fact mislead.

3. On or about June 25, 2001, in connection with the aforementioned conviction, Respondent was
sentenced to pay a $1000 fine and to pay $100 to the Victim’s Compensation Fund.

Conclusions of Law

By being convicted of a violation of Alabama Code, Title 13A-10-130(a)(1) (Interfering with
Judicial Proceedings), Respondent was convicted of a crime involving other misconduct warranting
discipline.

Case No. 03-J-02524

1. On or about March 22, 2001, in In the Matter of James Harvey Tipler, an Attorney at Law in the
State of Alabama, Case No. ASB 99-267(A), the Report and Order was filed by the Disciplinary Board of
the Alabama State Bar ("Report and Order"). The Report and Order recommended that Respondent James
Harvey Tipler ("Respondent") be suspended from the practice of law for a period of 91 days upon condition
that if Respondent deposited $487,714.80 into a specified trust account within 30 days of the date of the
order, then the suspension period would be 30 days. The $487,714.80 was for payment of a contingency fee



alleged to be due to the James law firm in a wrongful death action for a client named Bentley. The amount
of restitution due the James law firm was not before the Disciplinary Board of the Alabama State Bar as that
question was subject to the jurisdiction of the Circuit Court of Covington County, Alabama, in the case of
James et.al, vs. Tipler, et al.

2. On or about June 20, 2002, in In the Matter of James Harvey Tipler, an Attorney at Law in the
State of Alabama, Case No. ASB 99-267(A), Board of Disciplinary Appeals No. 01-02, the Final Order was
filed by the Board of Disciplinary Appeals of the Alabama State Bar ("Final Order"). The Final Order
upheld the Report and Order and recommended a 91 day actual suspension from the practice of law.

3. On or about June .18, 2003, the Supreme Court of Alabama issued its Order suspending
Respondent from the practice of law in Alabama for 91 days effective June 18, 2003 ("Order").

4. True and correct copies of the Report and Order, Final Order, and Order are attached hereto as
Exhibit "1" and incorporated by reference.

5. True and correct copies of the statutes, rules, or court orders of Alabama found to have been
violated by Respondent are attached hereto as Exhibit "2" and incorporated by reference.

4. Respondent’s culpability as determined by the State Bar of Alabama indicates that the following
California statues or rules have been violated warranting discipline in California: rule 4-100(A) of the Rules
of Professional Conduct.

Conclusions of Law

By failing to deposit the sum of $487, 714.80 in a specified trust account, Respondent failed to
deposit funds in a trust account in violation of rule 4-100(A) of the California Rules of Professional
Conduct.

Under California Business and Professions Code Section 6049.1, Respondent’s culpability
determined in the disciplinary proceeding in Alabama would warrant the imposition of discipline in the
State of California under the laws or rules in effect in California at the time the misconduct was committed.

Case No. 05-J-01274

1. On February 22, 2005, in Case No. BDA 02-05/ASB 00-102(A), the Supreme Court of Alabama
entered its order ("Order") imposing a 15 month actual suspension from the practice of law, effective
January 7, 2005, as to Respondent James Harvey Tipler ("Respondent").

2. In the underlying matter, on December 5, 2002, in Case No. ASB 00-102(A), the Report and
Order ("Report and Order") of the Disciplinary Board of the Alabama State Bar ("the Board’) found
Respondent culpable of violating Rule 8.4(d) A.R.C.P.(engaging in conduct prejudicial to the administration
of justice) and Rule 8.4(g) A.R.C.P. (engaging in conduct which adversely reflects on fitness to practice
law). Respondent contends in the proceeding before the Board that his fights to due process were violated
in that he was not able to subpoena a number of crucial witnesses across the State line from Florida, where
all of the events occurred.

3. The Disciplinary Board of the Alabama State Bar found that Respondent had represented Candi
Lyons, who worked as a dancer at the "Show and Tell," an adult strip club, on a charge of aggravated



assault. Respondent charged Ms. Lyons a fee of $2,300 and entered into an agreement with her that she
would be allowed a "credit of $200 for each time she had -.sex with Respondent", and a "credit of $400 if
she arranged for other females to have sex with Respondent."

4. The Board reviewed a videotape of Respondent and Ms. Lyons discussing the fee agreement
which confirmed the fee agreement. Respondent also admitted that he engaged in sex with Ms. Lyons and
another female as a means of crediting his bill for legal services which was corroborated by videotape.
Respondent also admitted that his conduct was morally and ethically wrong. The relationship between Ms.
Lyons and Respondent had pre-existed and was consensual for approximately six months prior to the
incident involved herein, but was not an ongoing relationship.

5. In regard to aggravating circumstances, the Board found that Respondent had a record of prior
discipline in Alabama and Florida; Respondent’s actions were selfish; that Ms. Lyons was 18 years old and
a mother at the time the felony criminal charges were filed; and that Respondent was very experienced in
the practice of law.

6. In regard to mitigating circumstances, the Board found that Respondent had no dishonest motive;
and that Respondent and his counsel were cooperative during the pendency of the proceedings.

7. True and correct copies of the Report and Order, and Order are attached hereto as Exhibit "3" and
incorporated by reference.

8. True and correct copies of the statutes, rules, or court orders of Alabama found to have been
violated by Respondent are attached hereto as Exhibit "4" and incorporated by reference.

9. Respondent’s culpability as determined by the State Bar of Alabama indicates that the following
California statutes or rules have been violated warranting discipline in California: rule 3-120(B)(1) of the
Rules of Professional Conduct.

Conclusions of Law

By requiring that Ms. Lyons, engage in sexual relations with Respondent, in connection with
Respondent’s representation of Ms. Lyons on the charge of aggravated assault, Respondent required sexual
relations with a client incident to his professional representation of the client in violation of rule 3-120(B)(1)
of the California Rules of Professional Conduct.

Under California Business and Professions Code section 6049.1, Respondent’s culpability
determined in the disciplinary proceeding in Alabama would warrant the imposition of discipline in the
State of California under the laws or rules in effect in California at the time the misconduct was committed.

PENDING PROCEEDINGS

The disclosure date referred to on page one, paragraph A. (7), was August 10, 2005.

COST OF DISCIPLINARY PROCEEDINGS

Respondent acknowledges that the Office of the Chief Trial Counsel has informed Respondent that
as of August 10, 2005, the estimated prosecution costs in this matter are approximately $8,539.00.
Respondent acknowledges that this figure is an estimate only and it does not include State Bar costs which

10



will be included in any final cost assessment. Respondent further acknowledges that should this stipulation
be rejected or should relief from the stipulation be granted, the costs in this matter may increase due to the
cost of further proceedings.

The parties stipulate that the costs are to paid in three equal amounts, one third being added to and
becoming a part of the membership fees for each of the years 2006, 2007 and 2008.

AUTHORITIES SUPPORTING DISCIPLINE

Standard 2.2(b) provides that "Culpability of a member.., or the commission of another violation
of rule 4-100, Rules of Professional Conduct, none of which offenses results in the wilful misappropriation
of entrusted funds or property shall result in at least a three month actual suspension from the practice of
law, irrespective of mitigating circumstances."

Standard 2.10 provides, that "Culpability of a member of a violation of any provision of the Business
and Professions Code not specified in these standards or of a wilful violation of any Rule of Professional
Conduct not specified in these standards shall result in reproval or suspension according to the gravity of
the offense or the harm, if any, to the victim, with due regard to the purposes of imposing discipline set forth
in standard 1.3.

Standard 3.4 provides that "Final conviction of a member of a crime which does not involve moral
turpitude inherently or in the facts and circumstances surrounding the crime’s commission but which does
involve other misconduct warranting discipline shall result in a sanction as prescribed under part B of these
standards appropriate to the nature and extent of the misconduct found to have been committed by the
member."

In In Re Ross (1990) 51 Cal. 3d 451 the Attorney was convicted of two counts of criminal contempt
under Title 18 U.S.C. Section 401. The crime did not involve moral turpitude but did constitute other
misconduct warranting discipline. Discipline was imposed consisting of a two year stayed suspension with
a six month actual suspension.

In In the Matter. of Stewart (2002) 563 S.E. 859, the Attorney agreed to represent the client in the
client’s uncontested divorce in exchange for sexual favors. The Attorney and the client never actually
engaged in any sexual activity. The Attorney pled guilty to misdemeanor solicitation of sodomy. In
disciplinary proceedings before the Georgia State Bar, the Attorney was found culpable of violating rule
8.4(a)(3) of the Georgia Rules of Professional Conduct (conviction of a misdemeanor involving moral
turpitude where underlying conduct relates to lawyer’s fitness to practice law). The Georgia Supreme Court
imposed discipline consisting of an 18 month actual suspension. In mitigation, the Attorney did not actually
engage in any sexual activity with the client, the Attorney did not pressure the client and suggested that they
forget the matter, the Attorneyparticipated in counseling, showed remorse, and acknowledged this wrongful
conduct, had no prior record of discipline over seven years of practice, and had received criminal sanctions
and punishment for his misconduct.

In People of the State of Colorado v. Crossman (1993) 850 P. 2d 708, the Attorney solicited sexual
favors in exchange for legal fees with three prospective clients. In regard to two of the clients, the Attorney
stated he would reduce his fee in exchange for sexual favors. In regard to the third client, the Attorney
approached an undercover agent employed by the Arapahoe County District Attorney’s office with the same
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proposition. In each instance, the Attorney was found culpable of violating, inter alia, Colorado Code of
Professional Responsibility DR 1-102(A)(6) (engaging in conduct that adversely reflects on the lawyer’s
fitness to practice law) and DR 5-101 (A)(except with client’s consent, lawyer shall not accept employment
if exercise of lawyer’s professional judgment on behalf of client will be or reasonably may be affected by
lawyer’s own financial, business, property, or personal interest). The Colorado Supreme Court imposed
discipline consisting of a one year and one day actual suspension.

In aggravation, the court found that the Attorney had previously received two letters of admonition
for neglect of legal matters, a dishonest and selfish motive, a pattern of misconduct, multiple offenses,
vulnerability of the victims, and the Attorney’s substantial experience of 14 years of practice. In mitigation,
the court found the multiple acts of misconduct occurred over a relatively short period of time during which
the Attorney was undergoing personal and emotional problems, shortly after the last incident, the Attorney
went to see a psychologist and underwent counseling, the psychologist provided a letter stating that a
recurrence of the misconduct was unlikely, the Attorney had been the subject of several newspaper articles
that reported his misconduct, the Attorney had received the sanction of a criminal conviction with a sentence
of probation, admitted his misconduct, showed remorse, and recognized the impropriety of his actions

AGGRAVATING CIRCUMSTANCES

Under Standard 1.2(b)(i), with regard to Case Nos. 03-C-02219, 03-J-02524, and 05-J-01274, in
regard to prior discipline, the following prior discipline was imposed by the Alabama State Bar: 1). In
March 1994, Respondent received a Public Reprimand (unpublished) under Rule 25(a) of the Alabama
Rules of Professional Conduct as reciprocal discipline from the State Bar of Florida for violation of Rule
3-4.3 of the Florida Rules of Professional Conduct (Misconduct and Minor Misconduct arising out of
Respondent’s January 16, 1991 arrest for possession of cocaine in which Respondent tested negative for any
drug use, pled not guilty, and criminal charges were dismissed). 2.) On June 16, 1994, in Case No. ASB
1992-68(a), Respondent received a Private Reprimand for violation of Rule 1.4 of the Alabama Rules of
Professional Conduct (Failure to Communicate).

Under Standard 1.2(b)(i), with regard to Case Nos. 03-C-02219, 03-J-02524, and 05-J-01274, in
regard to prior discipline, the following prior discipline was imposed by the Florida State Bar: 1.) On
December 24, 1992, Respondent received a Public Reprimand with Probation for violation of Rule 3-4.3
of the Florida Rules of Professional Conduct (Misconduct and Minor Misconduct arising out of
Respondent’s January 16, 1991 arrest for possession of cocaine in which Respondent tested negative for any
drug use, pled not guilty, and criminal charges were dismissed); 2.) On November 15, 2001, Respondent
received a Public Reprimand with Probation for violation of Rule 4-1.5 (f)(4)(B)(i) of the Florida Rules of
Professional Conduct (Fees for Legal Services) and Rule 4-8.4(a) of the Florida Rules of Professional
Conduct (Violation of Rules of Professional Misconduct).

Under Standard 1.2(b)(iv), with regard to Case No. 05-J-01274, Respondent’s misconduct
significantly harmed the client when Respondent required sexual relations incident to Respondent’s
professional representation of Ms. Lyons on the charge of aggravated assault.

MITIGATING CIRCUMSTANCES

Under Standard 1.2(e)(ii), Respondent acted in good faith, with regard to Case No. 03-C-02219, as
the edited portions the videotape offered by Respondent at trial were inconsequential, had no effect upon
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the tenor or meaning of the original videotape, were not intended to mislead, and did not in fact mislead.
Additionally, under Standard 1.2(e)(ii), Respondent acted in good faith, with regard to Case No. 03-J-02524,
as the dispute did not involve client trust funds but did involve a good faith dispute over attorneys fees.

Under Standard 1.2(e)(v), with regard to Case Nos. 03-C-02219, 03-J-02524, and 05-J-01274,
Respondent has displayed spontaneous candor and cooperation to the victims of the misconduct and to the
State Bar during disciplinary investigation and proceedings by working with the State Bar in the resolution
of this matter by the instant Stipulation Re Facts, Conclusions of Law and Disposition and Order Approving
Actual Suspension.

ADDITIONAL MITIGATING CIRCUMSTANCES

In regard to Case No. 05-J-01274, Respondent exhibited contrition for his actions in the proceedings
before the Disciplinary Board of the Alabama State Bar.
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¯ " ALABAMA sTATE BAR.

x~ ~ ~_~-r-r~:R or: " ) ... ¯

)~~ ~~ or ~~.    ) .. .

~PORT N O~ER .

~s ~a~er c~e before ~e Dlsciplin~ Bo~d 0f ~e ~ab~a S~te B~, P~el

~, on ~e 20~ day of M~ch, 2001. ~e a~omey w~ pr&ent ~d w~ repr~ent~ by

S~ve Sc~; ~d, ~ ~ ~ repr~ented by ~Iton ~oss..

- ~e p~el membe~ were Pa~y S~,. a ]aype~on, Co~ssion~ Cec~ia

..Co~, ~0nY Joseph~ Je~ey Kelley, ~d Ch~i~ L~gley; ~e He~g 0~ w~

W~i~ D. Scmggs.

¯ After a ~ull hearing, of the testimony ore tenus and the exhibits" of proof~ the

Disciplin~ Board finds that the following charge h~s been proved by clear ~nd

Convincing evidence: Charge HI.- Rule 1~15(c). The Respondent was .found not guilty

on the remaining charges. The vote was unanimous on all charges. "

The Panel found that the Respondent was initially due to pay to the James law

firm azefen’al fee amou.uting to 40% ofe 50% ~:onfingency fee in a w~’ongful death

for a client named Bentley. The Bentley ease eventually resulted in collecting a verdict

in excess of $2.4 Million. Until near the time of actual disbursement there was not a



dispute and, in fact, the Respondent actually acknowledged during the hearing that ~e

was obligated .to .pay the James f’Lun approximately $487,000 as their portion of the fee.

The 1~.csi~ndcnt strongly indicated by the evidence that he wanted and intended to make

tlmt paxmenL The Respondentstated that the moneywas good asin.the bank.

.. The .groSs fce.s of the proceeds amounted to approximately $1.2 Million. Pr~or to

th¢;Re, spondent receiving the gross judgment p.r0c, ceds the Internal R.everiu¢ Scx3ri. "�~ m~d

the Department ofl~.evenue levied on’he, funds while Still.in. possession.          .    .0fthejudgmcmt-.. .     .              .

debtor, andtook approximately $660,000 which.was due to the taxing authoritie~ for the

tax liability of the Respondent.        ..

¯ - Just pH0r.to the time for distribution to the’ cli~.nt, and to the 3ames firm,, the

Respondentmade a unilateral decision that payment to the 2ames Finn might be unethie, al

based -upon the language contained in the. oH~gihal fee agreement betWeen the plaintiff and-

the James firm, although that fee agreement had been supplanted by .a subsequent

agre, cment between the plaintiff and the Tipler fn-m. Approximately a week later, the

Respondent .also .decided, or. discovered, that no fee should be paid to the .James :Funs

because the mutual client then Claimed that the case had been solicited by the James finn,

and the client objected.to the James finn receiving .an)" portion of the fee, The, re.was

substantial and ongoing contact, inquiry, and discussion between the Respondent anti.

Sonny James concerning the expected date.of disbursement, and only late in th~

was Sonny James informed that there was a !egal orethical problem in payment of the-

previously agreed fee....                                       ...        .

The Respondent also testified th/~t he relied upon the advice ofDana Mathcws, a -

member of the Florida Bar, who purportedly advised the Respondent that there was a
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¯ problem in the payxnent to the James firm, No evidence of a written opinion or basisfor

"lvh..Mathews’ advice was entered into evidence ....

¯ " Faced with what..the. .Re.spondent describes as a legal or ethical .problem in paying

tho 3ames ~ th� only action that he took was to seek the advice ~om Florida counsel.

H~. ~id not seek. i ~ op~on ~om the O~�~. of Oen~ Co--el oethe ~ab~ma St~t~

~..dispUte. Anotheroption .available would have been to interplead the disputed funds.

" . During. the trial the. Respondent clearly stated, that hawould.have no :financial

problem in. paying the ~Iahaes "firm from his line of cred/t or other sources, if he

ultimately required s~i to do. In fact, tie testified that he intended mad wanted~ presently,

to pay the James Fxrm if he could ethically do

After the Respondent had full knowledge that there Was a dispute’or question as

the division of the legal fee, which was in his pos.session, and in his trustaccount, the

Respondent, nevertheless, transferred all the remaining fee to either his general operating

account, or to two other recipients.. The Respondent.transferred $200,000 to paY a claim

.against him, the amount and payment date of which had been agreed .upon by the

Respondent,s lawyer and a lh/rd party claimant. Another s.urn of $279,000 was sent tO

b~k in ~)es~ rioada ~ ~y~ent on the ~espond.ent"
ThePanel finds that the Respondent had a pressing need for the subject funds, and

would not’have been able to easily meet the two debt obligat/ons mentioned above if the

James firm had been pa/d at that time, especially in view of the levy of the ta~-authoxities.
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Respondent

Clearly, both the Respondent, an-d another person claimed interest in the pro~

(naoney) in the possession .of the Respondent in his trust account. The property wa~ not

kept in a separate account pending a resolution of the dispute mad~ ~t~ thn

used all of the disputed property to his own use, all. in violatioa of Rul~

As to the charge, the Panel has considered.the factors set out in Rules 3, 4, 5, 6, 7, mad 8 ¯ ~.

of the ALABANetA STAI~DARDFOR IlVIPOSING LAV~ER DIscIPLINE to,the ~

modified by theconsideration of Rules $ and 9.as set Out in the followingsection.

In order to. adjudge the appropriate disciplinary sanction, the Diseiplinary Board

has considered those factors constituting aggravation as set out in the standard ~nd make~

the following findings:.       "          "

PHor disciplinary offenses; Respondent previously received a private

reprimahd for violation of Rde 1.4 on june 16, 1994. In Marct~ 1994, the "

Respondent receiyed a public. reprimand (unpublished) by way of.

reciprocal discipline from the State Bar of Florida for possession of

B,.

cocaine.

Dishonest or selfish motive;the Board finds that th~ Conduct of the

Respondent, in utilizing the disputed funds, was f’maneially motivated.

A pattern of misconduct; not applicable.
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¯ Multiple offenses; not applicable.

Bad faith obstruction of the disciplin.m’y .proceedings by intentionally

failing to comply with rules or orders of the .disciplinary agency; not

¯ applicable.

.Submission of false evidence, false statements, or other deceptive

practices during the .disciplinary process; not applicable.

¯ Refusal to acknowledge wrongful nature of conduct; not applicable.

Vulnerability ofv~ct~ not applicable. ’ ..

Substantial. expeHenc~ in the practice .of law; the Panel finds that the

¯ Responde’nt’iS very experienced and sldllfulin the practice of’law.

¯ Indifferenceto maldng resti~fion. Not applicable.

The Boardhas considered the following mitigating, circumstances:

A.    Absence ofa.prior disciplinary rcccord; not applicable;

B.    Absence of a dishonest or selfish motive; not applicable..

, ’C, Personal or emotional problems; Respondent testifiedthat-.during the.

period in question he had received, s~bstanfial adverse publicity and that

his personal and professional life was under a microscope.. The exact

¯ nature of the personal problems or publicity w~s not revealed.

Timely ~ood faith effort to make restitution or to rectify consequences .of

misconduct; not applicable
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Full and free disclosure ~to disciplinary board

toward proceedings; not. applicable.

or cooperative attitude

Inexperience in the.practice of.law; not applicable.

Character or reputation; not applicable:

Physicalormental disability or impairment; not applicable.

D¢leY in disciplinary proceedings~ not applicabl.e.. ..

Interim rchabRitation; not applicable.     ... .-..

Imposition of.other Pcnalfi.es.or discipl/~e; not applicable.. ..         :. ~.

Remorse; not applicable.

Remoteness of prior offenses. The dates of the two prior offense~ were

considered in giving weight to those prior offenses. .

.. Conclusion " ¯

¯ Based upon all the.foregoing, it is the judgment of.the Disciplinary Board, Panel"

that the RespondentAttomey, James Harvey Tipler, be suspended from .the practice

oi~ law for a period of ninety-one (91) days upon condition, however, that if James

Harvey Tipler shall deposit in the trust account of either Steve Schmitt, or Robert Segall,

the Respondent’s attorneys, the sum of $487,714.80 within thirty (30) days ~om the date.

of this order~ then, and in that event, the Suspension period shall be thirty (30)day~. In

either event, the appropriate suspension period will commence May 1, 2001~

In additioz/the Respondent attom.c.y shall be assessed for all costs, including, but

not limited to, costs of Publication of public notices, incurred incidental to these

proceedin.gs and/his hearing.                                                    ..
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Additional Findings

The f’mdings oft.his Panel do not and shall not be interpreted as a decision on the

quest.ionofhow much fee, if ~y, is due to be paid to the James firm. While .a Panelhas

tii¢ authority to o~d~r, restitution, neither the pleadings nor the evidence suggests,~ support,

or reqUirea decision, on that questiom That qhestiOn iS pr~enfly subject to. the .

ju~sdiction of. Cixeuit Court of Covingt. on counW, A1. ab ,.area, inth¢ case of Jame#

Th¢ Rules O£Professional Conduct, as adopted and ordered by the Supreme Court

"ofAlabarna exp’rcssly provide that the.violation of a Rule should not giveris~ m a cause.

of action.n0r create .any presumption that a legal duty has been’breached, and.th~

of guilt in thiscase dc~es not imply that an antagonist in a collateral proceeding has

standing to seek en~. 0r~ment of the Rule. Indeed~ §6-5-57fl,�ode of Ala. 1975,

expressly provides that cvidcnc~ of a violation does nol give rise to an independent oaUs~

of action, and cannot, otherwise, bc used to support a rccovcryina legal services liability

All Panel members concur.                      ¯

Made and entdrsd into th/s 22~ day" 0fMarch~ 20

.. " r Disciplinary Board, Panel
Alabama State Bar
P.O: Box 671
Montgomery, .A.L 36101
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CERTIFICATE.OF SERYiCE

I hereby ccrtif7 that a copy of the f0rcgoi~g was served upon counsel forthe.

Respondent Attorney, Stcvcn F. Schmitt, P..Q. Box 780608, Tallass.cc, AL 36078-0608’

Disciplinm7
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IN THE S~ C0t~T OF AIABAMA
.June 18, 2003

-i011865-

James Harvey Tipler v. Alaba0a State Bar. (Appeal from Stat~Baro.¯
Association: ~ 99-267 (A), Board of Disciplinary ~opeals O1-02|..

"’be and he is hereby, suspended frun the practlcm of la~ in .theTipler,    , ¯     ¯ " "
s~te of A1 ~abama for a period of ninety-one (911). days,. ~sai~ suspensi~r~

to beomae effective on June 18, 2003.
:..

~re, C;J., and .Houston, See, Lyons, Brown, Hazwocd,
Stua~c., jj., concur:

Robert 43. Esdale, Sn0 as ~ of the Supreme Ooul~
of Alabama, do hereby.certify thai the f~regoing is

full, true and correct-copy of the Instrument(s)
h_ere .with set.out as .same appeai-(s} I~ ~ In sak:l

l Clerk, Supreme Court of Alabama .



> The Xe2pondent appe~.s.to this Board a decision of .Panel ]ii of the Disciplinary

" "Rulel.lS(c) .S~ekeeping prop~ ~en in the �o~se of representaffon
a la~ is in possession ~fprope~ in which both the la~er and ~h~
person claim interest, t.he Property shall be kept.se.parate by the.l.awyer
u~t~l there is an accounting and a severance of their interests. ~f a dispute
arises concerning their.respective interests, the portion in dispute shall be
kept Separate by the lawyer until the. dispute.is resolved."

This order is issued after the Board has considered the briefs of the parties, reviewed.the "

record ~s a whole and. heard oral argument. The scope and standard of review of this

Boardis set forthin Rule S.!(d). Rules.of Disciplinar3v Procedure as follows:

"Rule S.l(d) Scope and Standard of Review. "

form or extent of discipline imposed, when considered under the Alabama

All proceedings filed with the Board of Disciplinary Appeals shall be
conducted as herein provided. When proceedings before the Board of
D’isdplhaary Appeals are conducted, the board of Disciplinary. Appeals
shall affirm the decision under review ~a~less it determines that, based on
the record as a whole; the findings of fact are clearly erroneous or that the



’ariel III. was clearly erroneous; and

Standards for imposing la~3~er ~iiscipline (1) bears no relation to the

conduct,. (2) is manifestly excessive or insufficient in relation to the nee~l$

and protection of the public, the .profession, or the administration
justice, or (3)is arbitrary and capricious, No error shall be predicated on
any ground not presented to the Disciplinary Board or the Disciplinary
Commissior~’ In affirming, reversing or modifying a decision or order’,

BOard of Disciplinary Appeals shall specifically state thereason(a) t~ol¯

conclusi0n(s) and thelegal basis on which it relies.

Prior to oral a~.g~n, ent the Respondent presented for review the following issues:

(1) ..Based on the record as a whole the findings of. violation of

(2) ThePuni.’shment imposed by Panel III was manifestly excessive in relation to

he need~ ahd protection of the public, the profession, and the administrationof justice.

Because of questions .raised by membem of this Board during oral argument the

Respondent submitteda third issue and made a "Supplemental Argument*." which raised

!or. the first time a new issue. The Supplemental Argument contended that thecondt~ct of

-.he Respondent did not a~..ise "durlng.the course of representation" as set forth in Rule.

L.zs(¢)..                  ,

Since this argument was not raised prior to thisappeal; according to Rule. 5.1

Rules of Disciplinary Procedure, it should not be considered by this Board. However,

the interest of making a complete¯ reviewof the issues raised we wR1 address this
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~ss~ I

;ased on the record as -a whole the findings of violation of Rule 1.15(c) by Panel III was
learly ~erroneous.

¯-TheRespondle~t argues that the/~n ,d~...g:s of the Disciplinary Board based upon.the

.ecord as a whole are clearly erroneous.. We.disa~vee~ The record indicates that

,~e~pondent only became involved in th/s case after the case Was referredto his father by

moth;r attorney.. There was a vcrittenagreement regardingthe division of attorney’s fees

0e~n the ResponClentand ther~ferrins atto .m..e7. More than fiveand one-half years

p .~..sed follow~g this agreement, and.Respondent at no time disputed.lhis obligations

ander the agreement r~garding the di.~,’sion of attorney,s fees. It was not until after the

money’ wa~ received by the Respondent that any problem~ 0r concerns arose.

¯ ,. A review of the record reveals that the ReSpondent never voiced or otherwise

communicated any                               .c°ncern 0rother. problem .with. the referring, a orney att  the

.Internal Revmue Serviceand the StateDepartment o£ Revenue levied and. removed from

theproceeds of the verdict mordes owed by the Respondent to these a.genci~ while they

were s~ in the poss~sion of the.Judgment.debtor. The ~espondent a~n.owledged

he expired to. pay a referral fee until he real~ed. . :there might be some problem~ w-it~ ~

and the refen’ing attorney and the Alabama State Bar if he did. (See 195-i97). However,

.the.Respondent never contactedthe Bar for advi.c.e -despite the provisions of Rule 18 of.the

R~le~ of Disciplinary Procedm’es which provide:.
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¯ ’RULE 18. CONDUCT NOT SUBJECT TO DISCIPLINARY ACTION.
.If, before engaging in a particular course of conduct, a lawyer makes a ~’ttll

and fair .disclosure, in w~ifing, to the General Counsel, and

therefrom a written opinion, concurred in by the Disciplinary Commission,
thatthe ~roposed conduct is permissible, such condu~:shall not be subje~ ....
to disciplinary action." "

The Order by panel III finds from the testimony and a review of the exhibits that the-

eSl~ondent had a pressing need for the subject funds and w~uld not h~ve been able

~si]y meet his.debt obligations ff he pai~., t~,e re_ferring firm Oven the-acti0~ o~

~ternal Revenue Service and theState Department of Revenue. Ottr revie~ of.the

:ads us to the same conclusion.

Thus, we cannot.find that the decision of Panel Illwas "clearly erroneo, xs" uncle,-

he evidence presented and we cannot reverse ’on this basis.

ISSUE H

?he punishment imposed by Panel III was manifestly, excessive in relation to the neecls
md protection .of the public, the profession and the administration ol~ justice. -

The decisionentered by Panel iii suspended Mr. Tipler for 91 days but afforded the

Respondent the oppo..rtj~. "ty to deposit $487,.714.80 into his t~st account within ~M} days

[ollowing the date of the Order. Since the Respondent had testified during the

the hearing that the reason he had not paid the referral fee to the referring attorn~4]¯ w~

that the had found¯ hLrnself in a dilemma and that he believed, that there was a reasonable

possibility that the Bar might bring an action against lxim for paying a refen’al f,~ aria h~d

further testified that he had the capability of paying the fee and would pay the. fee, it
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~ears I~a.nel III,in. its decision, afforded the Respondent the opportunity to mi.ti~ate his

r~l~enL The Order provided that if the Respondent deposited¯ the disputed

~ceeds to.his attorney’s.trnst.account within 30 days the suspension would have been

iy 30.days: Tim effect, of the Order afforded the Respondentan opportunityto do what

-had testified he could do..

.: . ~ The.report issued by Panel. !l!outlines in great detail the/actors set forth inRules

4,..~i~ 7-and 8 of the/flabama Standards for.Imposing La.w. Discipline and that it made.

..~cific findings consistent with.Hose standards~ .The order, fomad.the Respondent had

tee aggravatingfactors, gnd no mi..ti,’g.,ating.factors.. The form or extent of discipline.

aposed bore a direct relationship. . .      . to Respondent’s. .         .      .. conduct,..... .     .was..: not. marfi.festly excessive,.

¯
Tt~ Board does not believe Hat the p~nistm’~ent imposed by Panel III amotmt~ to

re "death. penalty" and.therefore should be reversed. On the cont~acy we .find that. the
~ord.in" fl-~ case and the reasoned Order entered.by the Hearing Officm" of Panel III

xre.f~y outlining the review and.applications of

hould nOtbe disturbedl

." -  SS.U . m.

the standards set fo~-th bythe Rules

.’he conduct complained of in this case did not arise in the course of representation of
, dientas provided in Rule 1.15(c).                                             .

Even though the provisions of Rule 5..I!d) provide that thisBoard shouldlnot

:onsider any error predicated on any ground not presented to the Disciplinary Board or
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~he Disciplinary Commission, we have: considered the facts in this case to determine

whether or not the Respondent’s conduct in failing to disburse or escrow the disputed

proceeds with the referring lawyer arose out of the course Of representation of aclient,. We

~elieve.that a reasonable reading of the provisions of Rule .5:1(c) .must lead. to the-

conclusion that the lawyer’s representation of a client begins at the time he undertakes

representation and continues until such time as allterms and conditionsestablished under

the.c.ontract of ~mployment are concluded, or.modified in a manner consistent.with the.

Rules of Professional Conduct: In our view, the Respondent’s representa~ionwo{zld h~ve

continued until such time as the .terms of the original agreement surrounding the.

Respondents employment were performed or .the dispute was resolved .by some

appropriate tribunal The disputed proceeds should have been held in escrowlor.trust

until such time as the matter was concluded, The ~ctions of the Respondent inunilaterally

clisposing of all of the attorney’s fees in 6ur view arose out of the cottrse of representation

of a client. .: " .

We affirm the March 22, 2001, Order of the Disciplinary" Board in .tl..~. t the Bo~’d’s

findings of fact are not clearly erroneous. Also, we find¯ that the form or extent of

discipline imposed, a suspension for ninety-one days, bore a. direct .relationship -. t.o

Respondent’s conduct, was not manifestly excessive, and was neither i arbitrary nor

capricio.us. Further, we find that the Respondent’s conduct that was the basis of the

discipline imposed by the Disciplinary Board arose in the course of representation as is .

contemplated in RuJe 1.15(�) of the Rules of Professional Conduct.

6



¯ Adams and l=ranklin concur; Dav.:m and Melton did not participate.

Done this.the_ d of    ,2002. - -

B̄oard .of. Disciplinary Appeals
Alabama State.Bar
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RULE 1.15
SAFEKEEPING PROPERTY

safeguarded. COmplete records of such account funds and other property shall be kept by the ’
inwyer and shallbe preserved.for six (6) years after termination ofthe representation.     "

A lawyer shall designate all such trust accounts, whether general or specific, as Well as deposit
slips and all checks drawn thereon, as either an "Attorney Trust Account," an ’.’Attorney Escrow
Account," or an ."AttorneY Fiduciary.Account." A lawyer shalld~signate.all business accounts, as
well as otherdeposit slips and all checks drawn thereon, aS a "Business Account~,"a "Professional
¯ Account," an ".Office Account," a "General.Account,’~ a ,’Payroll Account," or a "Regular
-Account." H0wev.__.~..,n.o.thing in this Rule shall ¯prohibit a lawyer.from using any additional
description or declination for a specific business or .trust account, including, for example~
¯ fiduciaryaccounts maintained by the lawyer as executor, guardian, trustee, receiver, or agent or

.. inany, other fiduciary capacity.       " . .

¯ (b) Upon receiving funds or other property in which a cllent.or third person has an interest from a

(a) A lawyer shall hold the property of clients or third persons .that is in a lawyer’s possession in
�onnectionwith a representation separate from the lawyer’s own property. Funds shall be kept in
a se. parate account¯ maintained., in. the state where the lawyer’s, office is situated,, or elsewhere         . ~vith
the consent of the client or third person. No personal funds of a lawyer shall e.v.er be deposited in

such .a~ trust account, except.0) unearned attorney fees that are being held¯until earned, and (2)
¯ funds..suflicieut~to corer m_ am~_enance fees, such as service charges, on the account. Interest, if any.
. on funds~less fees charge.0_tothe account, othe, r. than overdraft and.returned item charges, shall -"

belong tO the.client or th~rd person,_ except as provided in Rule 1,15(g), and the lawyer shall have
n@ right or claim to the mterest. Other property shall be identified as such and appropriately " ..

source other than theclient or the third person, a lawyer shall promptly notify the client or third
person. Except as.stated in this Rule or otherwise permitted by law or by agreement with the
client, a lawyer shall promptly deliver to the client or third pe~on any funds or other property
that the client 0rthird person is entitled to receive and, upon request by the ¯client or third person,
shall promptly render a full acc.0unting regarding’ that property.

¯ . (�) When in the course of representation a lawyer is in possession of property ~in which both the
lawyer and.another person claim interests, the property shall be kept separate by the lawyer until,
there’is an accounting and a severance of their interests. If a dispute arises concerning their"
.respective interests, the portion in dispute, shall be kept separate by the lawyer until the dispu’te is
resolved. ¯ , " .

(d) A lawyer shall not make disbursements of a client’s funds from separate accounts containing
the funds of more than one client unless the client’s funds are collected funds; provided, howevert
that if a lawyer has a reasonable and prudent belief that a deposit of an instrument payable at or :
through a bank representing the cheat’s funds will be collected promptly,¯ then the lawyer .may, at
the .lawyer’s own risk, disburse uncollected client’s funds. |f collection does not occur, then the
lawyer shall, .as soon as practical, but in no event more than five (5) working days after notice of
non-collection, replace the funds in the separate account.

(e) A lawy~ shall request that the financial institution where the lawyer maintains a trust account
file a repor~ to the .Of/ice of General Counsel of the Alabama ~tate Bar in every mstanee where a
properly payable item or order to pay is presented against a lawyer’s.trust account with
insufficient funds to pay/he item or order when presented and either (1) the item or payment
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0" ~ ~ ’~ ¯ ! ....
~ ~ 2y the item or order or,order is r’eturned because there ~..-e insufficient funds in the account.to .J

(2) if the request is honored by the financial institution, any overdraft created thereby inner paid "
within three (3) business days of the date th~financial institution sends notification oftl~
overdraft to the lawyer. The report of the financial institution Shall contain the same information,
or a copy of that information, forwarded to the. lawyer who presented the item or.order.

A law)’er shall enter into an agreement with the financial institution that holds the lawyer, s trmt
¯ account pursuant, to which the financial institution agrees to f’de the report required by:thisR~le.

Every ia..wyer sha.II have the duty to assure that his or her trust accoun~ maintained wiflt
financial mstitutt0n m Alabama are pursuant to such an agreement. Thm duty belongsto file"
lave’st and not to. the financial institution. The filing of a report with theOffige of General.
C;ounsel ursuant to. this paragraph" shall constitute a proper basis for an investigation !~,
~Office of General Counsel of the lawyer who ~ the. subject of the report, pursuant to file.Alabama

Rules of Disciplinary Procedure. Nothing in this.Rule shall ¯preclude a .financial in|tigutio|t from
charging a lawyer or a law firm a fee for producmg t.he report and mamtaining therecords
required" by this" Rule. Every lawyer_ and law firm., mamtaining a trust accoun., t in Alaba ’ ’-,- .....~..n..... ’
.... by be co Y ¯ q ’ ¯here ~" nclusJvel deemed to have consented to the reporting and production re ulremepb
mandated’by this Rule¯ and shall bold harmless the financial institution for its eom.llane~D ¯ ’
aforesaid reporting and .p.roduction requirements. ~¢¢ither the agreement with.file:financial. "
institution nor the reportmgor Pr0.duction ofre.�or.ds .b..y a financial institution madepnranant to
this Rule shall be dee.meal to create m the finan.c!gl restitution a duty to exercise a standard of ears
or a contract, wlt~" ¯ .~.~th~rd parties that may Sustam a loss as a                                  ..result of a lawyer’s or..erdrawing "n
trust account.

A lawyer shall not fail to produce¯ any of the records required to be maintained by these Rule~ at
the request of the Office of General Counsel, the Disciplinary~ Commission, orthe DhcJplinary
Board. This obligation shall be in addition to, and not in lieu of, any other requireme..nta of the
Rules of Professional Conduct or RuI~ of Disciplinary .i. .
Procedure for the pi~oduction of documents and evidence.

(f) A lawyer, except a lawyer not engaged in active practice pursuant to Alabama Code
Sections 34-3-17 and -18, s.h.all maintain a separate account to hold funds of a �llent~ Ira lawyer
doesnot hold funds for a chent, then he or she shall give written notice to theSeeretary of file
Alabama State Bar that the lav~j, er will not maintain such an account. A lawyer must.so advise th~¯
Secretary of the Alabama State Bar Within six (6) months of admission to practie~ or era .praeti¢~
return to active practice. A lawyer who has previously ¯given the notice required by this paragraph...

¯ shall revoke that notice immediately upon establishing a separate account to hold the funds
client by giving a written notice of revocation to the Secretary .of.the Alabama ~tate Bar.

(g) Unless a lawyer shall have given the notice specified in Rule 1.15(h), a lawyer shall hold the
funds of a client, or of a third person that are nominal in amount or that the lawyer expect~ to be
held for a short period in one Og more interest-bearing deposit accounts maintained at a bank,
savings bank, savings and loan association, or credit union, whose deposits are insured by an
agency ofthe federal government. A lawyer shall use the account only for the purpose of holding
funds of clients or third persons that are nominal in amount or that the lawyer expects.to be held
in the account for a short period. The account shall be maintained under a written agreement with
the depository that provides, among other things, that the depository (1) will not permit the
lav~/er to receive any interest, (2) will remit interest, less ¯fees charged to the account(other than
overdraft and return item charges), at least quarterly to the .Alabama Law Foundation or file
Alabama Civil Justice Foundation, as the lawyer shall designate, (3) will transmit with each :
remittance a statement reflecting the name in which the account is maintained and the amount’of
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aterest ren~itted, with st copy to the lawyer, and (4) will provide inform, ,on to the Alabama Law
~oundation or the Alabama Civil Justice Foundation, as appropriate, as to the rate or rates of
nterest on the account.                                                     -

lawyer, or a law firm on behalf of its lawyers as disclosed in the notice, may give Written

zotice, to the Secretary of the Alabama State Bar that the lawyer does not intend, to maintain the
nterest-bearing account otherwise required by Rule 1.15(g): This notice must be given within six
~6) months of the lawyer’s admission to practice, or return to active practice, and may later only be
,wen,"    durins_ the    p ¢riod. between.    . April I and June I of each year,, to be effective as. of June 1. The
aotlceshali remain’ in,..¢ffect untd revoked or changed bytbe lawyer, or by a law firm on behalf of
its ia.v~yers. Noticegiven by a lawyer or law firm in compliance with prior DR 9-1020)) (3) to.the
~xecutive Director of the Alabama State Bar, lhat the lawyer or law.firm opted, not to maintain
Ihe interest-bearing account required, by prior DR 9-102(D)(2), shall remain effective without
tnmua! ropetiff°n". "

[i).Allinterest transmitted to and received by the Alabama LaW Foundation pursuant to Rule. 1.15
~g) shall’be distributed by it for one or more of.the following purposes:

(|).~o .providel~gal aid to the poor;,. ... . .

C2) toprovide.lawstudent loans; ,, ,.

C3). to provide for the administration of justice;

(4) to .provide law-related educational programs to thepublic;

[b’) to help maintain public law libraries;

(6) to help maintain a client security fund;

(7) to help maintain an inquiry tribunal; and

(8) for such other programs for the ¯benefit of the public as the Supreme Co~urt of the State of..

Alabama specifically approves from time to time. " ¯

(j) AH interest transmitted to and received by the Alabama Civil Justice Foundation pursuant to
Rule 1.15(K)shall be distributed by it for one or more of the following purposes: "

(i) to provide fmancia] assistance to organizations or groups providing aid
or assistance to:                                                          ~

(a) underprivileged children;

(b) traumatically injured children or adults;

(�) the needy;.

(d) handicap)pod children or adults; or

(e) drugand alcohol rehabilitation programs.
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~,) To. be used in such other progr.._,~s for the benefit of the public as th upreme Court of the
tate of Alabama specifically approves from time to time.

~ ) A lawyer shall not fail to produce, at the request of the Office of General Counsel~ the
fisciplinary Commission or the Disciplinary Board, any .of the records required to im maintained
,y these Rules. This obligation shall be in addition to, and not in lieu of, any other requirementsof
be Rules of Professional Conduct or Rules of Disciplinary Procedure for-the, production of
Iocuments and evidence.

COMMENT

lasis or Rate of Fee
~aen the lawyer has regular]y represented aclien~ ~¢y ordinarily w/]l have evolved an understanding
:oncerning the basis or rate of the fee. In a new client-lawyer relationslfip, however~.anunderstanding as
o.the fee should be promptly established. It-is not necessary to recite allthe factors that underlie the
,asis oft~e fee, but only those that are directly involved in its computation. It is suflicisnt, for example,
o state that the.basic rate is an hourly charge or a fixed amount or an estimated amount, or to. identify
he factors that may be taken into account in finally fvfing the fee. When developmentsoccur during, the
¯ epresentafion that render an earlier, estimate substantially inaccurate, a revised estimate should be "
)rovided to the client: A written statement ~:oncerning the fee reduces the possibility of
nisunders~nding. E~shing the client with a simple memorandum or a copy of the lawyer’s customary.
~ee schedule is sufficient if the basis or rate of the fee is set.forth.

Ferms of Payment "                       ’ .                                   ¯
A lawyer may require advance payment of a fee, but is obliged to return any unearned portion. See Rule
1.16(d). A lawyer may accept property in payment for services, such as an ownership interest in an
:nterpr/se, providing this does not involve acquisition of a proprietary interest in the cause.of action or
~ubject matter of the litigation contrary to Rule 1.80(j). However, a fee paid in property ~ of.
money may be subject to special scrutiny because-it involves questions concerning both tbe value oftbe
services and the lawyer’s special knowledge of the value of the property..

An agreement may not be made whose terms might induce the lawyer improperly to curtail services for
the client or perform them in a way contrary to the client’s interest. For example, a lawyer should not
enter¯into an agreement whereby services are to be provided, only up to a stated amount when it is
foreseeable that more extensive services probably .will be required, unless the situation is adequat~
explained to the client. Otherwise, the client might have to bargain for further assistanc¢ intim midst of..
a proceeding or transaction. However, it is proper to clef’me the extent of services in light oftlmclieafs
ability to pay. A lawyer should not exploit a fee arrangement based primarily on hourly chargzs by using
wasteful procedures. When there is doubt whether a contingent fee is consistent with th¢ client’s beat" ..
interest, the lawyer should offer the client alternative bases for the fee and explain th¢ir implicafion~. "
Applicable law may impose limitations On contingent fees, such as-a ceiling on the percentage...

Division of Fee
A division of fee is a single billing to a client covering the fee of two or more lawyers who are’not in the
same firm. A division of fee facilitates association of more than one lawyer in amatter in which neithzr
alone could serve the client as well, and most often is used when the fee is contingent and the division is
between a referring lawyer and a trial specialist. Paragraphs. (e)(1)(a) and Co) permit the lawyers in any
lype ofmatt~ to divide a fee on either the basis of the proportion of services they render or by
agreement between the participating lawyers if all assume responsibility for the representation as a
whole and the client is .advised and does not object. Paragraph (e)(l)(c) permits-the lawyers in a     " "
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:ontingenoy fee matter to divide th~ .e whhout restriction other than disch
ie)(2) and (3) do not require disclosure to the client of the share-that each lawyer is to receive. However,
Rule 1.5(b).does require the extent of the division to be disclosed upon request. Joint responsibility for
the representation entails the obligations stated in Rule 5.1 for purposes-of the.matter involved.: .
Paragraph (e)(4) requires that the total fee of both lawyers not be clearly excessive. That the total
percentage applicable to a contingency fee arrangement is increased when a matter is referred does not
;,,n;~,te that the fee is excessive. Nor is excessiveness shown merely because the receiving la er
would have accepted the matter for a lesser total fee had that.lawyer been the only lawyer rece,ving a

re to the client. Paragraphs

DisputesoverFem . ¯                                                          -
If.a procedure has been established for resolutiori 6f fee.disputes, such as an arbitration or mediation
procedure established by the bar, the lawyer should conscientiOusly.consider submitting toit, Law may.
prescribe s procedure for determining a lawyer’s fee, for example, in representation of an executor.or
administrator, a class or a person entitled to a reasonable fee as part ofthemeasure of damages, The
.lawyer entitled to such a fee and a lawyer representing another party concerned with the fee should..
comply .with the prescribed procedure.

Fees for ludigentRepresematiou...
Lawyers appointed by. a court to represent indigent criminal defendants are typically paid by the
gov©mment, under., various state or.federal ~0grarns providing for the representation of indigent
¯ criminal defendants, When a criminal defendant, upon.the basis of.~digency, receives representation by.
a lawyer through a.eourt appointment, the lawyer maynot accept any fee from the defendant.or from
anyone .acting on behalf of the defendant, unless the lawyer obtains the prior approval of the court, This
.prOhibition prevents the defendant from abusing the system of.court appointments. Furthermore, a
lawYer who accepts a court appointment does so with the-expectation that .any fee in excess of the
amount approved through the appointment system will be subject to further scrutiny by the court. When
¯ a criminal defendant is indigent at the time.of appointment butis later able, through family, friends or
.o~. ~.sources,-to pay a fee to the lawyer, the lawyer may deposit the proffered fee, which may be kept
separatdy in trust according to the Rules regulating the holding of property for clients Or third, persom.
When the appointing court approves the acceptance of a fee from the defendant or on his behalf, then.the
Rules generally applicable to the disbursement of such property or funds apply. Otherwise the fee shall..
b~ disbursed first as the appointing ~urt directs.             - .                     ..

COMMENT TO RULE 1,15 AS AMENDED. EFFECTIVE JULY I, 1997

In addition to making stylistic changes, the amcndrncnt added the second paragraph in section (a) and
added section (�).and section 0c). It also added a sentence to the first paragraph of section (a) to set
¯ the conditions-under which a lawyer can depositpersonal funds into a trust account.

C0MPAmSON WITHFORMER ALABAMA CODE OF PROFESSIONALRESPONSIBILITY-
With regard to paragraph (a), DR 9-102(A) provided that "funds ofclicnts" are. to be kept in an
identifiable bank. account in the gate in which the lawyer’s officeis situated. DR 9-102(BX2) provided
that a lawyer shall "identify and label securities and properties of a cliem ... and.place them in :...
safekeeping .. "DR 9-102(B)(3) required that a lawyer "maintain complete records Of all funds,
securities, and. other properties Of a client ...."Paragraph (a) extends these requirements to property of
a tlfird person that is in the lawyer’s possession in connection with .the representation.

paragraph (b) is substantially similar-to DR 9-102(B)(I), (3) and (4).
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BEFORE THE DISCIPLINARY BOARD OF THE
ALABAMA STATE BAR

IN THE MATTER OF

JAMES HARVEY.TIPLER

AN ATTORNEY AT LAW

IN THE STATE OF ALABAMA

ASB 00-102(A)

IlEPORT AND ORDER

THIS MATTER c~me before the Disciplinary Board of the Alabama State Bar, Panel"III, on

November 12,. 2002. The Respondent was present and represented by George Beck, Jr. and DavidB..

Byme, Jr. and the Alabama State Bar was represented byMilton L. Moss. The Panel members were Leon

Garrett, a layperson, Commissioners Cecilia Collins, Louis Colley, Charles Langley and JeffreyKelley.

Hearing Officer was James S. Ward.

I.

After full hearing of the testimony ore tenus and the receipt and consideration of exhibits, the panel

finds the following charges have beenproved by clear and convincing evidence: Charge XI- Rule 8:4 (d)

A.P~C. P. and Charge XII- Rule 8.4 (g) A.R.C.P. Thisfinding of guilt is b~sed upon Paragraph 7 of the

Complaint with the exception of theallegation concerning the Respondent’ s representation of Candi Lyons

on a child custodymatter. The Respondent is found not guilty ofalI the remaining charges of the Complaint.

The vote was unanimous of all charges.

7he Panel found that Respondent represented Candi Lyons, who worked as a dancer at the "Show

& Tell", an adult bar or stripclub, on a charge of aggravated assault. The Respondent charged Ms. Lyons



000068

a fee of $2,300.00 dollars and entered into an agreement with her that she would be allowed a"credit of

$200.00 for each time she engaged in sex with Respondent" and a "$400.00 credit if she an:anged for other

females to have sex with him." Respondent admitted the existence of this agreement.

The Panelreviewed avideot~pe of Respondent and Ms. Lyons discussing the above-referenced

fee agreement, the remaining Iegal fees due and how they were going to be paid. The videotape confirms

the fee agreement referenced above.

¯ The Respondent admitted he engaged in sex with Ms. Lyons and another fem~I~ as a means of

crediting his bill for legal services as explained above. This was corroborated by the videotape. Further,

Respondent admitted that his actions in this regard were morally and ethicallywrong.and improper.

Respondent admitted that his conduct in this regard has hurt the Alabama State Bar and that his conduct

was not m~stworthy to the Bar. Respondent admitted that it was unethical to exchange sex for fees.

The panel also finds significant that me expert witness who testified in Respondent’ s behalf, Dr.

Daniel Goldstine, alicensedpsychologist in the state of Caiifomia, admitted that Respondent"engaged in

high risk behavior" and was not condoning what he considered highly i~appropfiatebehavior. As a matter

of fact, Dr. Goldstine admitted that Respondent "engaged in behavior way outside his code of conduct.

As to the charges, the Panel has considered the factors set out in.Rules 3,4,5,6,7 and 8 of the

Alabama Standards for Imposing Lawyer Discipline to the extent modified by the consideration of Rules

¯ 8 and 9 as set out in the following sections.
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In order to adjudge the appropriate disciplinary sanction, the Panel has considered those factors

constituting aggravation as set out in the standards and makes the following tindings:

Prior disciplinary offenses - The Panel finds that Respondent has a history of prior

disciplinary offenses both with this Bar and the Florida State Bar where he is also licensed.

go

C~

Dishonest or selfish motive - The Panelfmds that Respondent’s actions and his

arrangement of trading sex for legal fees was selfish.

A pattern of misconduct - Not applicable.

Multiple offenses - Not applicable.

Bad faith obstruction of the disciplinaryproceedings byintentionally failing to comply with

Rules or Orders of the disciplinary agency - Not applicable.

Submission of false evidence, falsestatements or other deceptive.practices during the

disciplinary process - Not applicable.

Refusal to acknowledge wrongful nature of conduct - Not applicable.

Vulnerability o fvictim - The Panel finds that Ms. Lyons was vulnerable. She was eighteen

(18) years old at the time the criminal charges were t~led and she was already a mother.

She was arrested for a serious felony offense and viewed Respondent as her o,nlyway to

resolve her criminal case and be released ~omj all. The Panel finds that Respondent took

advantage of Ms. Lyons’ young age and circumstances.

Substantial experience in the practice of law’- The Panel finds that the Respondent is very

experienced in the practice of law.
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Indifference to making restitution - Not applicable.

IV.

The Pauel has considered the following mitigating circumstances:

Ao

Do

Eo

Go

Absence of prior disciplinary record - This circumstance does not apply in that

Respondent has aprior history.f disciplinary offenses. (See Aggravating Circumstanee

A above).                                                 .

Absence of dish.nest or selfish motive. While the Panel does not find any dishonest

motive, Respondent wasmotivated by selfistmess. (See Aggravating Circumstance B

above).

Personal or emotional problems - Not applicable.

Timely good faith effort to make restitution or to rectify consequences of misconduct- Not

applicable.

Full and free disclosure to disciplinaryboard or cooperative attitudetowards proceedings-

The Panel finds that Respondent andhis counselwere coo

of these proceedings.

I_fiexperience in the practice of lgw - Not applicable.

Character or reputation - Not applicable.

Physical or mental disability.or impairment - Not applicable.

Delay in disciplinary proceedings - Not appl~.cable.

Interim rehabilitation - Not applicable.

¯ Imposition of other penalties or discipline - Not applicable.

9erative during the pendency
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L. Remorse - Not applicable.

M. Remoteness of prior offenses - This circumstance applies only to the most recent

disciplinary offenses involving Respondent which are a matter of record.

V.

CONCLUSION.

Based upon all the foregoing, it is the judgment of Disciplinary Board, Panel ]II, that the

Respondent attorney, James Harvey Tipl~, be suspended from the practice of law for a period of fifteen

(15) months. It is the furtherjudgment ofthis Panel that as a condition to anyreinstatement Respondent

sit for and pass. a profession~ responsibility examination.-

In addition, the Respondent attorney shall be assessed for all costs, including, but not necessarily

limited to, cost of publication 0fpublic notices incidental to these proceedings and this hearing; and, .an

administrative fee in the amount of Seven Hundred Fifty dollars ($750.00) is assessed against the

Respondent in accordance with Rule 33(d)(9) of the Rules of Disciplinary Procedure.

All Panel members concur.

Made andEntered into this ~day of December, 2002.

James S. cer.
Disciplinaryjoard, Panel
Alabama State Bar
Post Office Box 671
Montgomery, Alabama 36101
(334) 269-151S
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CERTIFICATE OF SERVICE

Ihereby certifythat a copy oft, he foregoing Order was served upon James HarveyTipler, through

his attorney of record, George Beck, ~r., Post Office Box 5019, Montgomery, Alabama 361bl; and,

David B: Byme, Jr., Post Office Box 2069, Mo~gomery, Alabama 36102, by facsimile and byUnited.

States Mail, postage prepaid, on this the ,=~ day of December, 2002.¯ "
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BEFORE THE DISCIPLINARY BOARD OF THE
ALABAMA STATE BAR.

IN THE., MATTER OF

JAMES HARVEY TIPLER

AN ATTORNEY AT I,AW

IN THE STATE OF ALABPdclA

ASB oo-t o2(A)

REPORT AND ORDER

THIS MATTER came before the Disciplinary Board o fthe Alabama State Bar, Panel Ill, on

No~2emheJd2,~302-~The-Respondent-was-~d-t’el:’eeserttedtw-C:reorge Beck, Jr. and David B.

By~ne, Jr. and thq Alab~la State Bat’was represented byMilton L.. Moss, The P,’mel members were Leon

G,’u.rett, a layperson, CoffaNssionet~ Cecilia.Collins, Louis Colley, Chades Langley m~d .leffrey Kel Icy.

Headrtg Officer was 1ame.~ S. Ward.

After full hearing ~ fthe testimony ere tenus mad the receipt mad consideration of exhibits, the pane|

find~ the following ellarges have been proved by c lear and convincing evidence: Charge XI- Rule L4 (d)

A.R.C.P. and Charge XII- Rule 8.4 (’g) A.R.C.P. This findingo fguilt is based upon Paragraph 7 oRhe

Complaint with the exception of.the allegation concerning tl~e Respondent’s representation o rC.andi Lyons

on,n child custody matter. TheRespondent is found not guilty of’all the r~maining charges of the Complaint.

The vote w~s unanimous of all ehargos.

The Panel thread tlmt Respondent represented Candi Lyons, who worked as a dancer at the "Show

& Tell", aa,-dult bar or st@ ~luh, on a charge o t’aggravated assault. The Respondent charged. Ms.



~t tee o f$2,300.00 doll~u’s and entered into an agreement wi th her that she wou:ldbe allowed a"oredit o F

$200.00 for each tlmo she engaged in sex witll Respondent" ahd a "$400.00 credit if she an-a~ged for other

females to have se~. with him." R~spend~nt admitted the ~.xisteneo o fthis agreement.

The Pmael reviewed a videotape o fRespondent and Ms. Lyons discussing the above-ml’ereneed

fee agreement, the renlainin g legal Fees due and how theywere goingto be paid. The vid~tape confirms

tl~e fee agreement referenced above.

The Re.~pondent admitted he engaged in sex with Ms. Lyons and anotla~r I’~male as a means

crediting his bill t’or legal so,wires as expt~ined above. Tiffs was eorr~b~ratedby thevideotape. Further,

........... _R._es_pg_n_d_e_nt_’ad_wdtted that h~s ~ctions in ~1~_ r_cg~rd_w ~:e,_m.o~d~.hlezl-l-y-wrong-~ml-imprepet~----

Respondent admitted that his conduct in this regm’d has hurt the Alabama State Bar and that his conduct

was not t~stworthy ~o the Bar. Respood.ont admii!~d thut it w~s unethical to exchange sex for. fees.

Thepanel ~lso finds ~ignificant that an expert witness who testified in Respondent’s behal I’, Dr,

Daniel Golds~ine, a licensed psychologist in the state o ~Califomia, admitted that Respondent"engoged in

higl~ riskbehavio(’~dwas not eondonirlgwhat he considered highly inappropriatebehuvior, As a naatter

t~l" t’aet, Dr. Goldstir!e admitted tI~at Respondent "engaged in behavior way outside his code of conduct.

As to the charges, the P~el has considered the f~ctors set out in Rules 3,4,5,6,7 and 8 of the

Alabama Standards for Imposing Lawyer Discipline to the extent modi fled by ~he consideration o fRules

8 and 9 ~s set out in the following sections.

IIl,
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ha order to adjuclge the appropriate disciplh~arysanction, theP~n¢l h~s considered those factors

constituting aggravation as set out in the standards and rrl~kes the following findings:

A. Prior disciplinary offenses - The Panel finds that Respondent. has a history of prior

disc iplinary offonses both with this Bar and the Florida S~te Bar wl~ere he is ~tlso licensed.

Dishonest or selSsh motive - The Panel finds that Respondent’s actio~ and his

arrangement of trading sex for leg,~l fees was selfish.

A pattern of misconduct - Not applicable,

Multiple offens=s.- Not.ap~icablo.

BM faifl~ obs~cdon o fflae diseipl~nry praee~in~ by intentionally failh~g to eomplywi~

Rules or Orders of the.disciplina~ ~geaey- Not applieabIc.:

Submi~si oa of false e~denee, false statcmon~ or other decepti ve practices during the

disciplia~W process - Not~pplie~bte.

RefUsal ~ acknowledge wrongful m, ture of conduct - Not applicable.

Vuhaerabiliwofvict~-ThePan~l I~n~ thatMs. L~ns w~ vdncrab]e. Sh~ w~eight~n

(18) years old at the time the criminal charges were filed and she w~ alreMy amother.

Sloe was ~restedfor a serious fclonyo ffbnse m~d viewed ~espondeat ~ her o~flywayto

resolveher criminal e~c and be released from jail. ~ie P~el finds tlamRespondent took

advmatage ofMs. Lyona’ young ag~ and circumstances.

Substantial experience in th~ practice of law- ~e P~el finds that the Respondent is

experienced in the praetio~ o flaw.
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J. IndifFerence to making r~stitution. Not applicable.

IV.

The Pml¢l has con~iderod tho following miligati~lg circumstances:

A. Absence oF prior disciplinary record - This circt~rnstanco doas not apply in that

Respondent tias a prior Esto~ofdiscip~ offenses. (SoeAg~vat~g Circumstance

A show).

Abs¢n~o of dishonest or selfish motive. ~ilo the Panel do~ not find any dishonest

motive. R~3ondent was motivat~ by s~l~sha~ss. (S¢¢Aggravating.Circumstanc¢ B

abovo), " - " ’-

Personal or emotional probI~s - Not applicable.

Timelygo~ F~th effo~-to.mak¢ reatitution or~ re~ti Fy consequences oFmisconduc~’ Not

appli~ab]~.

F~d I ~d F~ee dis~]os~e to disdpl ~ b o~d or ~oope~tiw a~m de tow~ds pro~ -

Tl~e P~l finds tha~ Responde~t and his counsel were cooperadve during th~ p~den~y

" o F those .pro~e~diags.

Inexperience in the practice of law - Not appli~ablo.

Ch~aet~r or reputatioa - Not applicabl~.

Physics[ or mental disability or impai~ant - Not

Delay in dis~iplh~a~ proceedings - Not applicahlo.

~terim rehabili~tion - Not applieahl~.

~mposition of off, or penalties or disclplin~ - Not applicable.
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L. Remorse - Not applicable.

M. Remottmess or prior o t~fenses - "his circtmlstanee applie.~ only to the most rect~nt

disciplinary offenses involving Respondent which are a matter of record."

V.

CONCI.tTSlO.N

B~ed upon all the foregoing, it is the judgment nfDiseiplinary Board, Panel 11[, that the

Respondent attorney, James HmveyTipler, be suspend~ from the practice of law for a period o rfi Itoon

(15) months. It is the furl.laerj u d gm ento fth is Pan el fh at ~ a con ditio~a to any reinstatement Re~ondent

.~it for and pass a professional responsibility examination.

In addition, Ilae I, Lespoladent attorney sha--Flbe ~ssossed I’or all costs, in~luding, burner necessarily

limited to, co~t o fp~tbl~ation el’public notices incidental to these proceedings and this h~afing; und, an

zdm ini~trative tee in the amount of Seven l-l’undred Fi fry dollars ($750.00) is assessed ~gainst the

Respondent in aeeordaaace with Rule 33{d)(9) el’the Rule~ of Disciplinary Pr0eedure.

All P~rtel member~ concur.

Made and Entered into this ~ day o~ December, 2002.

Alabama State Bar
Post Offi¢~ Box 67t
Montgomery, Alabama 3610 l
(334) 269-1515



~EC,-OS’ 02(THU) 15:25    GOR.~tuONCUS&WARD, P,G. TEL:~oTI4411 P, 007

C.ERT|F[CATE OF ,q. ERVJCE

I h~r¢by certlt’ylhat a copy o t’th¢-for~goir~g Order was sa’ved upon.h’mles H’.arvey Tipler, flarough

his attorney of record, GcorgeBecl¢, Jr., Post Offi¢~ Box 5019, Montgomery, Alabama 36101; and,

David B. Bymo, Jr,, Post O [’fi co Box 2069, Mon,~go m¢ry, Alabama 36102, hy (’acsimile andby United

Stm:s Mail, postage prepaid, on th~s the __~ day ot’D=c:lllb¢r, 2002.



IN THE SUPREME COURT OF ALABAMA
February 22, 2005 " STATEBtlR

In the Matter of

James Harvey Tipler,

Attorney at.Law

Disciplinary Commission Of
The.Alabama State Bar,
BDA02-05/ASB 00-102(A)

ORDER

IT IS ORDERED that James Harvey Tipler be.stricken from
-the.Roll of the .Supreme Court as an attorney authorized to
pract±ce law in thecourts of Alabama, effective January 7,
2005, for a period of 15 months.

Nabers, C.J., and See, Harwood, Woodall,.Stuart, Smith, Bolin,
and Parker, JJ., concur.

I Robert G. Esdale, St., as Clerk of the Supreme Court
of Alabama, do hereby certify.that the foregoing is
a full, true and correct copy of the instrument(s)
herewith .set out as same appear(s) of record in said
Court. ¯

Witness my hand this.~_~_~’~day of ~Joru.~, 20 O._q~_~

Clerk, Supreme. Court of Alabama._.
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ALABAMA RULES OF PROFESSIONAL CONDUCT
MAINTAINING THE INTEGRITY OF THE PROFESSION

ARPC, R 8.4 (2005)

Review Court Orders which may amend this_Rule

Rule 8.4. Misconduct.

Itis professional misconduct for a lawyer to:

(a) Violate or attempt to violate the Rules of Professional Conduct, knowingly assist or
induce another to do so, or do so through the acts of another;

(b) Commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness
or fitness asa lawyer in other respects;

(c) Engage in conduct involving dishonesty, fraud, deceit or misrepresentation;

(d) Engage in conduct that is prejudicial to the administration of justice;

(e) State or imply an ability to influence improperly a government agency or official;

(f) Knowingly assist a judge or judicial officer in conduct that is a violation of applicable
Canons of Judicial Ethics or other law; or

(g) Engage in any other conduct that adversely reflects on his fitness to practice law.

NOTES:

Comment

Many kinds of illegal conduct reflect adversely on fitness to practice law, such as
offenses involving fraud and the offense of willful failure to file an income tax return.
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However, some kinds of offense carry no such implication. Traditionally, the. distinction was
drawn in terms of offenses involving "moral turpitude." That concept tanbe construed to
include offenses concerning some matters of personal morality, such as adultery and
comparable offenses, that have no specific connection to fitness for the practice.of law.
Although a lawyer is personally answerable to the entire criminal law, a lawyer should be
professionally answerable only for offenses that indicate lack of those characteristics
relevant to law practice. Offenses involving vioIence, dishonesty, breach of trust, or serious
interference with the administration of justice are in that category. A pattern of repeated
offenses, even ones of minor significance when considered separately, can indicate
indifference to legal obligation.

A lawyer may refuse to comply with an obligation imposed by law upon a good faith
belief that no valid obligation exists. The provisions of Rule 1.2(d) concerning a good faith
challenge to the validity, scope, meaning, or application of the law apply to challenges of
legal regulation of the practice of law.

Lawyers holding public office assume legal responsibilities going beyond those of other
citizens. A lawyer’s abuse of public office can suggest an inability to fulfill the professional
role of attorney. The same is tree &abuse of positions of private trust such as trustee,
executor, administrator, guardian, agent and officer, director, or manager of a corporation or
other organization.

This rule does not repeal, abrogate, or modify Rule 22 of the Alabama Rules of’

Disciplinary Procedure (Interim), which provides for mandatory disbarment or.suspension
under specified circumstances.                                          ~

Comparison with Former Alabama Code of Professional Responsibility

With regard to paragraphs (a) through (d), DR 1-102(A) provided that a lawyer shall not:

"(1) Violate a Disciplinary Rule.

"(2.) Circumvent a Disciplinary Rule through actions of another.

"(3) Engage in illegal conduct involving moral turpitude.

"(4) Engage in conduct involving dishonesty, fraud, deceit, or misrepresentation.

"(5) Engage in conduct that is prejudicial to the administration of justice,

"(6) Engage in any other conduct that adversely reflects on his fitness to practice law."

Former DR 7-102(A)(B) provided that "[i]n his representation of a client, a lawyer shall
not ... (8) Knowingly engage in other illegal conduct .... "

Paragraph (e) is substantially similar to DR 9-101(C).

There is no direct counterpart to paragraph (f) in the former Alabama Code of
Professional Responsibility. EC 7-34 stated in part that "[a] lawyer ... is never justified in
making a gift or a loan to a [judicial officer] except legitimate political campaign
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contributions under appropriate circumstances." EC 9-1 stated that a lawyer "should promote
public confidence in our [legal] system and in the legal profession."

Paragraph (g) was not included within the ABA Model Rules, but was carried from the
former Alabama. Code of Professional Responsibility DR 1-102(A)(6). "

CASE NOTES

-. Evidence -- Insufficient
- Evidence -- Sufficient.
-. Suspension..
- Illustrative cases.

- Evidence -- Insufficient

No evidence existed to indicate that attorney from one firm "knowingly assisted"
attorney from another firm in violation of this section, and petitioner failed to demonstrate a
"clear lega! right" to additional discovery. Ex parte Terminix lnt’l Co., L.P., 736 So. 2d 1092
(Ala: 1998),

- Evidence-- Sufficient.

Sufficient evidence was presented at the disciplinary hearing that proved the attorneys’
advertising practices and the procedures and policies adopted by the defendants adversely
affected theirability to practice law in the manner required by the Rules of Professional
Conduct. Davis v. Alabama State Bar, 676 So. 2d 306 (Ala. 1996).

- Suspension.
Disciplinary Board’s order suspending attorney from practice of law for failure to return

unearned portion of advance retainer was supportedby clearand convincing evidence.
Taylor v. Alabama State Bar, 587 So. 2d 1205 (Ala. 1991).

, Illustrative cases.
¯ Where the essentially uncontested facts showed attorney’s continuing disregard for his
¯ clients’ affairs and appropriation of their money without providing the services for which he

was retained, the Board’s punishment for this conduct was not too severe, dackson v.
Alabama State Bar, 462 So. 2d 365 (Ala. 1985).
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In the Matter of

JAMES HARVEYTIPLER

Case number(s)"

03-C-02219; 03-J-02524; 05-J-01274

SIGNATURE OF THE PARTIES

By their signatures below, the parties and their counsel, as applicable, signify their agreement
with each of the recitations and each of the terms and conditions of this Stipulation Re Facts,
Conclusions of Law and Disposition.

Date Res Ydent’s signature "

Resprondent’s Cbuns~. I’s si.~fture "

Deputy Trial C~un, s’el’~ signatureDate

PAUL VIRGO
Print name

MICHAEL GLASS
Print name

[Stipulation form approved by SBC Executive Committee 10/I 6/2000. Revised 12/I 6/2004] Actual Suspension
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In the Matter of

JAMES HARVEY TIPLER

Case number(s]:

03-C-02219; 03-J-02524; 05-J-01274

ORDER

Finding the stipulation to be fair to the parties and that it adequately protects the public,
IT IS ORDERED that the requested dismissal of counts/charges, if any, is GRANTED without
prejudice, and:

The stipulated facts and disposition are APPROVED and the DISCIPLINE
RECOMMENDED to the Supreme Coud.

~The disposition are MODIFIED as setstipulatedfacts and APPROVEDAS
forth below, and the DISCIPLINE IS RECOMMENDED to the Supreme Court.

All Hearing’dates are vacated.

At page 4, section "D." Discipline, (1)(b) place an "x" in the box. The above-referenced
suspension is stayed.

The parties are bound by the stipulation as approved unless: I) a motion to withdraw or
modify the stipulation, tiled within 15 days after service of this order, is granted; or 2] this
court modifies or further modifies the approved stipulation. [See rule 135[b], Rules of
Procedure.] The effective date of this disposition Is the effective date of the
Supreme Court order herein, normally 30 days after file date. [See rule 953[a],
California Rules of Court.]               /            ~--.

Date /"" Judge of the State Bar Court

ROBERT M. TALCOTI"
(Stipulation form approved by SBC Executive Committee 10/I 6/2000. Revised 12/I 6/2004] Actual Suspension

].5



CERTIFICATE OF SERVICE
[Rule 62(b), Rules Proc.; Code Civ. Proc., § 1013a(4)]

I am a Case Administrator of the State Bar Court of California. I am over the age of eighteen and
not a party to the within proceeding. Pursuant to standard court practice, in the City and County of
Los Angeles, on August 1, 2007, I deposited a true copy of the following document(s):

ORDER APPROVING STIPULATION;
JOINT    STIPULATION    OF    PARTIES    RE    STIPULATION    RE    FACTS,
CONCLUSIONS OF LAW AND DISPOSITION . AND ORDER APPROVING
ACTUAL SUSPENSION;
STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION AND
ORDER APPROVING

in a sealed envelope for collection and mailing on that date as follows:

ix] by first-class mail, with postage thereon fully prepaid, through the United States Postal
Service at Los Angeles, California, addressed as follows:

JAMES HARVEY TIPLER, ESQ.
PO BOX 10
MARY ESTHER, FL 32569

ix] by interoffice mail through a facility regularly maintained by the State Bar of California
addressed as follows:

MICHAEL GLASS, ESQ., Enforcement, Los Angeles

I hereby certify that the foregoing is true and correct. Executed in Los Angeles, California, on
August 1, 2007.

Rose M Luth~
Case Administrator
State Bar Court

Certificate of Service.wpt


