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~IIFULATION RE FACT8 AND CONCLUSIONS OF LAW

71 PREVIOUS STIPULATION REJECTED

In the Matter of,

DAMIAN R. FERNANDEZ
Bare 206662
A Member~theSt~eBa~ Ca~lor~a

t(Respondent)

Note: All information required by this form and any additional information which cannot be
provided in the space provided, must be set forth in an attachment 1o this stipulation under
specific headings, e.g., "Facts, .... Dismissals," "Conclusions of Law," "SuPDOrting Authority," etc.

A. Parties’ Acknowledgments:
513t/2000

(I) Respondent I= o member of the State Bar o! Callfomla, admitted
(date)

(2) the padles agree to be bound by the factual stlpulotior~s contained herein even if conclusions of law or
d;sloosfflon (tO be attached separately) are reJecte~ or chonge~ by the Supreme Court. However, If
Respondent is nol acceded Into the Lawyer A&~4slance Program, this stipulation will be reJectea and will not
be binding on Respondent or the State Bar.

(3) Atl Investigations or proceedings listed by case number in the caption Of this stipulation ore entirely resolved
by this stipulation ond are deemed comolidated, excepf for Probation Revocotlon Proceedings. D~sml~aed

charge(sycount(s] are listed unde~ "Dismissals." The stipulation and order consists of ~8 pages.

(4J A stafement of acts or omissions acknowledged by Resl:)ondent as cause or causes for discipline Is Included
under "Facts." See al;~ached

(5} Conclu~lons of law, drawn from and specifically refenlng to the facts, are also included under ’~oncluslons of
Law."          See a~:ached
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(6) No more than 30 days prior to the flllng of this stiloulotion, Respondent has been advised In writing at cn¥

(I)

pendlng Inve$flgatlonll3roceedlng not resotved by this stlpulatlon, except for criminal investigotlons,

Payment of Dl~clplinory Costs-Respondent acknowledges the provisions of Bus. & Prof. Code §§ 6086. I 0 &
6140.7 and will pay Jlrnety any o3sc~pllnory costs h~posed in thL~ proceedlng.

Aggravating
Protes~lonal
clrcumstance$ are required.

[~ Prior Record of Discipline [Lee standard 1.2(rj]

(a) ~ State Bar Court Case #.of p~1or case

(10] O Dote prior dlscipllne effective

{c] [~ Rules of Professional Conduct/State Bar Action vlolatlons

(d] [] Degree of prior disclpllne

Circumstances [Standards for Affomey Sanclfon$ for
Mlsconcluct. stanc~ard 1.2(b)]~ Fa_c~ supDodlng aggravognG

[] If Respondent has two or more Incldents of prior discipline, use space provided below or
under "Prior Discipline" (obove]

[2| 0 Dishorle,dy: Respondent’s mlscOr~duct was surrounded by or followed by bad faith, dlshor~sty,
concealment, oven’ .eachlng (x olher violations of the State Bar Act or.R~les of Professlonat .
Conduct.

(3| r~ T/ust violation: Trust funds or property were Involvecl and Respondent refused or was unable Io
account to the cllent or parson who was the oblect of the mlscor~uct for Improper conduct
toward mid funds or 10ropen~/.

[4,~ O Harm: Respondent’s misconduct harmed slgnlflcantly a cllent, the public or the admlnlstrotlon of
Justice.

(5] ,~ Indlffefence: Resloondent demonstratec~ lndltference toward rectillcation of or atonement for Me
consequences of hLs or her mlsconcluct.

(6) I~ Lack of Cooperation: Respondent dlspioyed o lock at candor and COOlOerctlon to lhe vlctlms of
his/her misconduct or the State Bar during dlsclpllllaly investigation or proce~:Jings.

(7) [] Multlple/Pattern of Ml~,oonduct: Resl3ondent’s current misconduct evidences multlple acts of
wrong dolng or demonstrates o pattern of mlsconduct.

(8) O No aggravating clrcumstances are Involved.

Addltlonal oggrovotlng clrc~umstances:                        ~
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C. Mltlgatlng Circumstances [standard 1.2(e]J. Facts supporting mitigating
clrcumslances are requlred.

(I| []

(7]

No Prlof Dllclpllne: Respondent has no prlor record of dlsclpllne over many years of practice
coupled with present mlsconduct which is not deemed serious.

NO Harm: Respondent did not harm the client or person who was the ob|ect of the mlsconduct.

Candor/Cooperotlon: Resl:x3ndent displayed spontaneous candor and c~lon to ~e
- . ~e ~f dung dl~Ip~!~ In~Igatlan and

~~ngs. See ~t~acbed

Remorse: Respondent promptly took objective sleds spontaneously demon~tratlng remorse and
recognltlen of the wrongdoing, which steps were designed to timely atone for any
consequences of hWher misconduct,

(9} ~yx

Restltutlon: Respondent 13olcl $
restitution fo
civil or criminal proceecllngs,

on In
wlthout the threat of force of dl~cIpllnory,

Delay: These disciplinary prcceecllngs were excessively delayed. The delay I,~ not ottrlbuiable to
Respondenl and the delay prejudiced him/her.

(10] C)

Good Faith: Respondent acted tn good faith,

Emotional/Physlcal Difficulties: At the time of lhe ~sflpulated oct or acts of profesdonal
misconchJCt Respondent suffered extreme emotional difficulties or physical dlsobilltle$ which
exped testimony would establish were �flrecfly respondble for the misconduct. The difficulties or
cllsobllltles were not the l~Oduct of any illegal conduct by the member, ~uch as illegal drugs or
substance abuse, and Respondent no longer suffers from such difficulties or dlsabilltles.

Severe Flnanctal Str~: At the time of the mlsconduct, Respondent ~uffered from ~evem
financial st~er~ which resulte~l from circumstances not reasonably foreseeable or which were
beyond hi&/her confrol and whlch were directly responsible for the misconduct.

See
Family Problems: At the time of the misconduct, Respondent suffered extreme dilficuffies In
hlc/her personal life which were other than emotional or physical In nature.

(11) D

(12) a

Good Character: RespondenJ’s goocl character Is attested to by a wide range of references In
the legal and general communities who are aware of the full extent of his/her misconduct.

Rehabilitation: Considerable time has passed since the acts of professlonal misconduct occurred
followed by convincing proof of subsequent rehabllilatlon.

(13] C) No mitigating circumstances are invoived.

Acldltlonal mltlgatlng clrcumstances:

See attached
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ATTACHMENT TO

~;TIPULATION .~E_FACTS AND CONCLUSIONS OF LAW

IN THE MATTER OF:

CASE NUMBER.S:

DAMIAN R. FERNANDEZ

04-O-12658-JMR

FAC’I’S AND CONCLUSIONS OF LAW.

I. On November 27, 2001, Carlos Pineda Rodrig-e~ ("Father Pineda")
Respondent to represent him and his son, Marvin Edgardo Pineda ("Son Pineda ) in a
personal injury matter. On December 1 I, 2001, respondent flied a complaint on behalf
Father and Son Pineda entitled, Rodriguez and Pineda v. Mosaer, et al., Los Angeles
County Superior Court, case number MC013189.

2, On September 5, 2003, respondent settled Father and Son Pineda’s claims. On
October 8, 2003, respondent received two settlement checks payable to "Carlos Pineda,
Attorney Damien Fernandez and Kuzyk Law" in the amount of $7,000 and to "Marvin
Pineda, Attorney Damien Fernandez and Kuzyk Law" in the amount of 5,500, totaling
$12,500.

3. On October 20, 2003, respondent opened his Client Trust Account ("CTA’) at
Washington Mutual, account number 093496763 I, ("CTA") and deposited the $12,500
imo the CTA.

4, On October 21, 2003, respondent began negotiations to settle medical liens
held by Quality Health Medical Center’s ("QHMC’) on behalf of medical providers for
Father and Son Pix~la.

5. On February 27, 2004, respondent issued CTA check number 97 payable to
Father and Son Pineda in the amount of $3,887.80, Check number 97 was not negotiated
by Father or Son Pineda until May 18, 2004.

6. In March 2004, folIowing threats of b~ing sued by the hospital and the
ambulance company, Father Pineda paid the hospital and the ambulance company
$1565.50.

7. After subU’ac~g Respondent’s contingency fee from Father and Son Pineda’s
settlement fuads, respondent was required to maintain in the CTA .the approximate sum
of $8250. However, from March 15, 2004 through May 17, 2004, the balance in the CTA
fell below the $8250 on five occasions, as follows:          ~

Page #
Attachment Page 1



Date Balance
3/15/04 $7.936.13
3/19/04 3,927.56
3/22/04 5,027.56
4/30/04 4,868.I8
5/14/04 4,867.56

8, Respondent-.-:.-.’!~.:1:y ~.- by gross negligence misappropriated Rodriguez and
Pineda’s settlement Rinds.

9. In the first week of August 2004, Father Pincda authorized respondent to
disburse funds to pay QHMC’s lien. On September 15,2004, respondent issued CTA
check number 1003 payable to QHMC in the amount of $2,601.16.

10. On September 15, 2004, resvondent issued CTA check number 1001 payable
to P,.odriguez and Pineda in the amount of $278.87 for "balance aRer negotiation with
chiropractor."

11. On September 15, 2004, respondem issued CTA check number 1004 payable
to Father and Son Pineda in the amount of $1565.50 for "reimbursement for your
personal payments to hospitals."                    ~, b~ ~c~,~ ,~ J~;~e~ C ~

Conclusions of Law: By wifl~tiy misappropriating’~at least $4,322.44 of the
Father and Son Pineda’s settlement funds, respondent committed an act of moral
turpitude, in violation of Business and Professione.ls Code section 6106. By willfully not
maintaining at least $8250 received on behalf of Father and Son Pineda in the CTA,
respondent failed to maintain client funds in a trust account in v~olation of role 4-100(A)
of the Rule of Professional Conduct 4-100(A).

PENDING PROCEEDINGS.

The d~sclosure date referred to, on page one, paragraph A.(6), was July 27, 2006.

MITIGATING FACTORS.

Facts Supporting Mitigating Circumstances.

Cooneration with State.gar: Through his cour~sel, respondent has been cancfid and
cooperative with the State Bar in resolving tl~s case.

Severe Financial Difficulties: At the t~me of the mi~onduct, respondem was unable to
work, had insufficient funds to live on and no sa,,~ngs, and became behind in his office
and house payments.

5
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ADDITIONAL MITIGATING CIRCUMSTANCES.

Restitution: Although he did not do so until contacted by the State Bar in June 200~,,
respondent did pay restitution to Father and Son Pineda on September IS, 2004.

P_~c_~__ation_in Lawyer’s Assistance Program. ~ Febm~ 15, 2~6, ~ond~t
con~t~d ~e S~ B~ ~ ~ist~ ~o~ ("L~’~; on Feb~ 24, 2006, he
~mpleted ~he int~e proces~ ~d ~i~ ~ ~on pl~ ~o ~ ~se~ ~d monitor~
for a p~od of ~e by ~e ~ w define wheth~ he w~ s~le for Iong-t~
p~cipafion, At ~e ~nclusion of~e proofs, r~onden~ w~ ~c~ in~ ~ by its
Ev~uation Co~i~, ~d is in ~e pr~ess of si~ng a long-t~ p~icipation
a~ent.

Attachment Page 3
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in the Mailer of Case number[s]:

SIGNATURE OF THE PARTIES

8y their signatures below, the parties and their counsel, as applicable, signif~ their agreement
with each of the rec,a~ions and each of the terms ancl conditions of this Stipulation Re F~cts
and Conclusions of Law.

Respondent enters into this stipulation as a condition of hls/her participation in the Program.
Respondent understands that he/she must abide by all terms and conditions of Respondent’s
Program Contract

If the Respondent Is not accepted into the Program or does not sign the Program contract, this
Stipulation will be rejected and will not be binding on Respondent or the State Bar,

If the Respondent is accepted into the Program, upon Respondenrs successful completion of
or termination from ~ Program, Jhis Stipulation.will be filed ar~l the specified level Of ~IIsclpllne
for successful completion of or termination from the Program as set forlh In ~he State Bar Court’s
Statement Re: Disclpllne shall be imposed or recommended to the Supreme Court.

Re~ponOent’s ,~ignature
DAMIAN E. FERNANDEZ
~nt nam~

SUSAN L. MARGOLIS
Pri~t-r~me

CYDNEY BATCHELOR
P~int norne

(S~Ipulaflon fo~m approve(l by SBC Executive Comm~ee 9/18/2002. Revised 12/I 6/2004] 7 Program
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In the Matter of

DAMIAN R. FERNANDEZ

Case number(s]:

04-0-12658

ORDER

Finding the stipulation to be fair to the parties and that it adequately protects the public,
IT IS ORDERED that the requested dismissal of counts/charges, if any, is GRANTED without
prejudice, and:

The stipulation as to facts and conclusions of law is APPROVED.

The stipulation as to facts and conclusions of law is APPROVED AS MODIFIED
as set forth below.

r-1 All Hearing dates are vacated.

On page 5, in paragraph 5 and under the Conclusions of Law, the stipulation is modified to
provide that Respondent misappropriated the funds through his gross negligence.

The parties are bound by the stipulation as approved unless: 1) a motion to withdraw or modify
the stipulation, filed within 15 days after service of this order, is granted; or 2] this court modifies
or further modifies the approved stipulation; or 3] Respondent is not accepted for participation
in the Program or does not sign the Program Contract. [See rule 135[b] and 802[d], Rules of
Procedure.]

Jud~l’e of the State Bar Court

[Form adopted by the SBC Executive Committee [Rev, 2/25/05]
Page 8
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CERTIFICATE OF SERVICE
[Rule 630(b), Rules Proc. of State Bar; Code Civ. Proc., §§ 1011, 1013]

I am a Case Administrator of the State Bar Court of California. I am over the age of eighteen and not a
party to the within proceeding. Following standard court practices, in the City and County of San
Francisco, I served a true copy of the following document(s):

CONFIDENTIAL STATEMENT OF ALTERNATIVE DISPOSITIONS AND
ORDERS

CONTRACT AND WAIVER FOR PARTICIPATION IN THE STATE BAR COURT’S
ALTERNATIVE DISCIPLINE PROGRAM

STIPULATION RE FACTS AND CONCLUSIONS OF LAW

as follows:

IX] By PERSONAL SERVICE by leaving the documents in a sealed envelope or package clearly
labeled to identify the attorney being served with a receptionist or a person having charge of the
attorney’s office, addressed as follows:

DAMIAN R. FERNANDEZ
180 HOWARD STREET, 6Tn FLR
SAN FRANCISCO, CA 94105

ix] by FIRST-CLASS MAIL, with postage thereon fully prepaid, through the United States
Postal Service at San Francisco, California, addressed as follows:

SUSAN LYNN MARGOLIS
MARGOLIS & MARGOLIS LLP
2000 RIVERSIDE DR
LOS ANGELES, CA 90039 - 3758

IX] By PERSONAL SERVICE by leaving the documents in a sealed envelope or package clearly
labeled to identify the attorney being served with a receptionist or a person having charge of the
attorney’s office, addressed as follows:

CYDNEY BATCHELOR
STATE BAR OF CALIFORNIA
OFFICE OF THE CHIEF TRIAL COUNSEL
180 HOWARD STREET
SAN FRANCISCO, CA 94105

I hereby certify that the foregoing is true and correct. Executed at San Francisco, California, on
October 2006.

Laine Silber
Case Administrator
State Bar Court

V-Certificate of Se~wice.wpt


