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I.  Introduction


In this default disciplinary matter, respondent Andrew W. Bosque is charged with 13 counts of professional misconduct, including (1) failing to perform services competently; (2) failing to communicate; (3) charging an unconscionable fee; (4) committing an act of moral turpitude, involving concealment; (5) failing to return client files; (6) failing to return unearned fees; (6) failing to render an accounting; (7) committing acts of moral turpitude, involving misappropriation of client funds of at least $19,252; and (8) failing to promptly pay client funds.


The court finds, by clear and convincing evidence, that respondent is culpable of the charged acts of misconduct.  In view of respondent’s serious misconduct, as well as the applicable aggravating circumstances, the court recommends that respondent be disbarred from the practice of law.
II.  Pertinent Procedural History


The Office of the Chief Trial Counsel of the State Bar of California (State Bar) initiated this proceeding by filing a Notice of Disciplinary Charges (NDC) on June 1, 2007.  On June 6, 2007, the State Bar filed an Amended Notice of Disciplinary Charges.  On June 25, 2007, respondent filed his Answer to Notice of Disciplinary Charges.  On September 20, 2007, the State Bar filed a Motion to Amend Notice of Disciplinary Charges (motion) to conform the allegations to proof to be presented by the State Bar at trial.  Although the State Bar noted in its motion that it was attaching a proposed First Amended Notice of Disciplinary Charges, the document, which was received by the court on September 20, 2007, was actually entitled Amended Notice of Disciplinary Charges.
  In Respondent’s Response to Motion to Amend Notice of Disciplinary Charges, filed on October 16, 2007, respondent did not oppose the State Bar’s motion to amend.  Leave to amend was granted by the court on November 20, 2007.
  On December 19, 2007, respondent filed his Answer to Amended Notice of Disciplinary Charges.  


On July 28, 2008, at a status conference in which all parties participated, the court ordered the parties to appear in-person at a pre-trial conference on August 13, 2008 at 1:00 p.m. The pre-trial conference was held, as scheduled, on August 13, 2008.  Deputy Trial Counsel Maria Oropeza and Assistant Chief Trial Counsel Lawrence J. Dal Cerro appeared on behalf of the State Bar.  Respondent did not appear in-person; but, he participated via telephone.  At the pre-trial conference the court ordered the trial in this matter to begin on September 8, 2008.  Notice of the trial was mailed by first class mail, postage pre-paid to respondent at the address provided in respondent’s response to the Amended NDC. 

The case was called for trial on September 8, 2008, as scheduled.  Respondent did not appear.  The court ordered that the State Bar’s exhibits 1 through 35 be admitted into evidence and that respondent’s response to the Amended NDC be stricken.  The court further ordered that respondent’s default be entered under rule 201 of the Rules of Procedure based on his failure to appear at trial in-person or by counsel.  
III.  Findings of Fact and Conclusions of Law


All factual allegations of the NDC are deemed admitted upon entry of respondent’s default unless otherwise ordered by the court based on contrary evidence. (Rules Proc. of State Bar, rule 200(d)(1)(A).) 
A.
Jurisdiction                       


Respondent was admitted to the practice of law in California on June 15, 1993, and has been a member of the State Bar of California at all times since that date.

B.
The Donato Taa Matter (Case No. 05-O-03123)

On June 9, 2000, Donato Taa (Taa) engaged respondent to represent him against an automobile dealership.  Taa contended that he had been overcharged in connection with his purchase of a van.  Consequently, respondent filed a lawsuit on behalf of Taa in a matter entitled Donato Taa v. Modesto Toyota, Stanislaus County Superior Court, case No. 289713 (the Taa v. Modesto Toyota matter).  On or about August 30, 2002, the court dismissed the lawsuit based on a motion for summary judgment finding in the defendant's favor.

Taa then employed respondent to file an appeal of the matter.  Pursuant to Rule 2(a)(2) of the Rules of Court, respondent had 60 days from August 30, 2002, to file the Notice of Appeal.  But, respondent did not timely file the notice of appeal; he did not file it until on or about November 4, 2002.  Thus, on February 10, 2004, the court of appeal dismissed Taa’s appeal on the ground that the notice of appeal had not been filed in a timely manner.  Thereafter, respondent informed Taa that the appeal had been denied; but, he did not inform Taa of the true reason for the denial of the appeal in his matter.  Instead, respondent advised Taa to file a request for review with the California Supreme Court.  Respondent’s subsequent petition for review with the California Supreme Court was summarily denied.

Respondent charged and collected from Taa a total of $49,715 for representing him in the above-mentioned matter. Specifically, respondent charged and collected $29,545 for handling the matter at the superior court level, another $19,560.30 for handling the case at the appellate court level, and $610 for filing a petition for review in the California Supreme Court.

The total fee of $49,715 greatly exceeded the amount in controversy in the underlying dispute between Taa and the automobile dealership.  Taa was originally told the purchase price of the vehicle was about $27,000; he executed a sales contract for approximately $32,000.


Respondent charged and collected $19,560.30 for the appeal in the matter, despite the fact that he knew or should have known that he had not timely filed the notice of appeal.  Moreover, respondent continued to collect attorney fees for the appeal, i.e., $2,500, even after the appeal had been dismissed as untimely and even though he had not informed Taa of the reason that the court of appeal had dismissed the appeal.  Respondent knew of the true reason for the denial of the appeal and choose not to provide the information to Taa.  Furthermore, respondent knew when he collected the fees due for the appeal that he had failed to timely file the notice of appeal.

Thereafter, respondent charged and collected $610 for filing a petition for review with the California Supreme Court.  He received the funds without informing Taa of the reason that the court of appeal had dismissed the appeal and despite the fact that the petition for review had no chance of success.

Respondent's employment by Taa terminated on or about March 22, 2004.  Between March 22, 2004 and August 24, 2005, Taa requested that respondent provide him with the entire client file.  Respondent, however, did not provide Taa with a complete file.  Specifically, respondent failed to provide deposition records and records of respondent's failed attempt to seek review with the California Supreme Court.  To date, respondent has failed to provide Taa with his client file.
Count 1:  Failure to Perform Competently (Rules Prof. Conduct, Rule 3-110(A))


Rule 3-110(A) provides that a member must not intentionally, recklessly or repeatedly fail to perform legal services with competence.


By failing to timely file a notice of appeal within 60 days of the superior court’s summary judgment ruling and by failing to prosecute the appeal, respondent recklessly failed to perform legal services with competence in willful violation of rule 3-110(A).
Count 2:  Failure to Communicate (Bus. & Prof. Code, § 6068, subd. (m))


Section 6068, subdivision (m), provides it is the duty of an attorney to respond promptly to reasonable status inquiries of clients and to keep clients reasonably informed of significant developments in matters with regard to which the attorney has agreed to provide legal services.

By failing to tell Taa that his appeal had been denied because the court of appeal had dismissed the appeal on the ground that the notice of appeal had not been timely filed, respondent failed to inform his client of a significant development in a matter in which respondent had agreed to provide legal services, in willful violation of section 6068, subdivision (m).
Count 3:  Charging Unconscionable Fees (Rule 4-200(A))

Rule 4-200(A) prohibits an attorney from entering into an agreement for, charging, or collecting an illegal or unconscionable fee.

“[I]n general, the negotiation of a fee agreement is an arm’s-length transaction.”  (Ramirez v. Sturdevant (1994) 21 Cal.App.4th 904, 913.)  However, the right to practice law “is not a license to mulct the unfortunate.”  (Recht v. State Bar (1933) 218 Cal. 352, 355.)  “The test is whether the fee is `so exorbitant and wholly disproportionate to the services performed as to shock the conscience’” (Bushman v. State Bar (1974) 11 Cal.3d 558,563.)

The California Supreme Court has opined that “[a]lthough we are of the opinion that usually the fees charged for professional services may with propriety be left to the discretion and judgment of the attorney performing the services, we are of the opinion that if a fee is charged so exorbitant and wholly disproportionate to the services performed as to shock the conscience of those to whose attention it is called, such a case warrants disciplinary action by this court.”  (Goldstone v. State Bar (1931) 214 Cal. 490, 498-499.)

Here, the total fee of $49,715 greatly exceeded the amount in controversy in the underlying dispute between Taa and the automobile dealership.  Respondent charged and collected $29,545 from Taa to handle the matter at the superior court level. Respondent then charged $19,560.30 for an appeal that he failed to timely file.  Because of the untimely filing of the appeal, it was dismissed by the appellate court.  Nonetheless, respondent continued to collect attorney fees after the appeal was dismissed.  He collected $2,500 from his client even after the appeal had been dismissed as untimely.  Respondent then charged and collected $610 for filing a petition for review with the California Supreme Court, although he had never informed his client of the reason that the case had been dismissed at the appellate level.  Moreover, the petition for review had no chance of success.

The Legal Services Agreement (Exhibit 2) between respondent and Taa provides that respondent was to provide services to Taa for a flat fee of $150 per hour at the superior court level.  It is the State Bar’s burden to show by clear and convincing evidence that the fee charged by respondent in the Taa v. Modesto Toyota matter were unconscionable.  However, given the paucity of evidence, as set forth in the NDC and the State Bar exhibits, regarding the services performed by respondent at the superior court level, there is no clear and convincing evidence that the fee charged and collected by respondent for the work he performed at the superior court level was unconscionable. 

However, given the circumstances, as set forth supra, surrounding the untimely filing of the appeal and the subsequent filing of the petition to the Supreme Court, the court concludes that the $20,170 fees (i.e. $49,715 - 29,545 = $20,170) that respondent charged for the appellate matter and the petition to the Supreme Court were exorbitant and wholly disproportionate to the services performed, so as to shock the conscience.  Respondent is thus clearly and convincingly culpable of charging unconscionable fees in the amount of $20,170 for the services relating to the appellate matter and the petition to the Supreme Court in willful violation of rule 4-200(A).
Count 4:  Moral Turpitude (Bus. & Prof. Code, § 6106)


Section 6106 prohibits an attorney from engaging in conduct involving moral turpitude, dishonesty or corruption.  Acts of moral turpitude include concealment, as well as affirmative misrepresentations, and no distinction can be drawn among concealment, half-truth, and false statement of fact.  (In the Matter of Dale (Review Dept. 2005) 4 Cal. State Bar Ct. Rptr. 798, 808.)  “However else moral turpitude may be defined, it most assuredly includes creating a false impression by concealment as well as affirmative misrepresentations.  [Citations.]”  (In the Matter of Wells (Review Dept. 2006) 4 Cal. State Bar Ct. Rptr. 896, 910.)

Respondent knew that the reason that the appeal of the Taa v. Modesto Toyota matter was dismissed was because he had failed to timely file the notice of appeal.  Despite knowing the true reason for the denial of the appeal, respondent did not disclose that information to Taa.  Moreover, respondent knew when he collected the fees due for the appeal that he had failed to timely file the notice of appeal.  By failing to inform his client the true reason why the appeal was dismissed and by collecting and charging an unconscionable fee for the appeal and the petition to the Supreme Court, respondent committed an act of moral turpitude in willful violation of section 6106.
Count 5:  Failure to Return Client File (Rule 3-700-(D)(1))

Rule 3-700(D)(1) requires an attorney whose employment has terminated to promptly release to a client, at the client’s request, all the client’s papers and property.  Subsequent to the termination of respondent’s services, Taa requested that respondent provide him with his entire client file. But, respondent did not provide Taa with the complete file.  Specifically, respondent did not provide deposition records and records of respondent’s failed attempt to seek review with the California Supreme Court.  Thus, respondent willfully violated rule 3-700(D)(1) by failing to provide Taa with a complete file.  

B.
The Kessler Matter (Case No. 05-O-03230)    


In November 2004, respondent was employed by Emily R. Kessler (Kessler) to represent her in the administration of the trust of her deceased spouse for which she was the trustee.  She paid respondent advanced attorney fees totaling $8,500.
  At the commencement of their attorney-client relationship, Kessler provided respondent with her original client file, which had been prepared by her prior attorney.

The legal services for which respondent was retained included the preparation of a tax return for the decedent's estate.  The deadline for filing the tax return expired on or about February 7, 2005.  Respondent did not prepare the return.

Beginning in October 2004,
 shortly before Kessler retained respondent, and continuing until March 17, 2005, Kristopher W. Bjorn (Bjorn), attorney for two of the trust beneficiaries, sent respondent a series of letters warning respondent about the need to file the tax return prior to the February 7, 2005 deadline.  He also requested information regarding the administration of the trust.  Later letters to respondent from Bjorn asked whether the tax return had been filed. Bjorn also left a series of voicemail messages for respondent, requesting that respondent return the calls.  Respondent received these letters and voicemail messages, but respondent ignored most of them.


Respondent failed to adequately respond to the concerns expressed by Bjorn on behalf of his clients. As a result, in March, 2005, Bjorn threatened to file a motion to have Kessler removed as trustee.

Respondent also failed and refused to respond to communications that he received from Kessler.  On or about March 22, 2005, Kessler terminated respondent's services.  As of the date respondent's employment was terminated, respondent had not earned any substantial part of the advanced attorney fee Kessler had paid him.  Respondent owed Kessler a substantial refund.

On or about March 28 and April 13, 2005, attorney Mark Schmuck (Schmuck), whom Kessler had employed to take over her legal matter, wrote to respondent.  In his letters to respondent, Schmuck requested that respondent provide him with Kessler's legal file, that respondent provide Kessler with a refund of unearned fees, and that respondent provide an itemized statement of the services that he had rendered to Kessler.


Respondent received the March 28 and April 13, 2005 letters.  Respondent, however, did not provide the client file to Schmuck until on or about July 5, 2005.  

On July 5, 2005, attorney Schmuck again wrote to respondent and requested that respondent refund the sum of $8,500 to Kessler. Schmuck addressed the letter to respondent's office and respondent received the letter.  Respondent did not refund to Kessler any portion of the $8,500 she had paid him.  Additionally, despite his duty to provide Kessler with an accounting, respondent did not provided an accounting to her or to successor counsel Schmuck.
Count 6:  Failure to Perform Competently (Rules Prof. Conduct, Rule 3-110(A))

Respondent recklessly and repeatedly failed to perform legal services with competence in willful violation of rule 3-110(A) by failing to prepare the tax return for the decedent’s estate, by ignoring most of attorney Bjorn’s letters and voicemail messages, and by  failing to adequately respond to the concerns expressed by Bjorn.
Count 7:  Failure to Return Client File (Rule 3-700-(D)(1))

Respondent willfully violated rule 3-700(D)(1) by failing to promptly return the client file.  Schmuck, whom the client had employed to take over her legal matter from respondent, first requested the file in March 2005 and then again in April 2005.  Respondent, however, did not promptly release the file; rather, he waited until July 2005, four months after the first request to return the file. 

Count 8:  Failure to Return Unearned Fees (Rule 3-700-(D)(2))


Rule 3-700(D)(2) requires an attorney whose employment has terminated to refund promptly any part of a fee paid in advance that has not been earned.


As of the date respondent’s employment was terminated by Kessler, respondent had not earned any substantial part of the attorney fee she had paid him and owed her a substantial refund.  When respondent’s employment was terminated in March 2005, respondent was obligated to refund the unearned $8,500 advance fee to his client.  Respondent’s failure to do so was a willful violation of rule 3-700(D)(2).
Count 9:  Failure to Render Accounts (Rule 4-100(B)(3))

Rule 4-100(B)(3) provides that an attorney must maintain records of all funds of a client in his possession and render appropriate accounts to the client.  Following respondent’s employment termination, Kessler’s new attorney, Schmuck, requested an accounting in his March 28 and April 13, 2005 letters to respondent.  Despite his duty to provide an accounting of the $8,500 advance fee, respondent did not provide an accounting to Kessler or to her new attorney, Schmuck.  Thus, respondent failed to render an appropriate accounting to a client regarding all funds, securities and other properties of the client coming into his possession, in willful violation of rule 4-100(B)(3). 
C.
The Del Rosario Matter (Case No. 05-O-02313)
In or about March and April 2004, Arsenio D. Del Rosario (Del Rosario) paid respondent advanced attorney fees totaling $5,500 for legal representation.

On or about January 14, 2005, Del Rosario sent respondent a letter requesting an accounting of the funds that he had paid respondent. Respondent received this letter. In a conversation that occurred on or about February 16, 2005, Del Rosario again asked respondent for an accounting, which respondent agreed to provide.  Respondent, however, did not provide an accounting after the January 2005 written request; nor did he provide an accounting after the February 2005 conversation.

On or about March 30, 2005, Del Rosario sent respondent another letter again asking for an accounting.  Respondent also received this letter.  Respondent failed to provide an accounting to Del Rosario after the March 2005 request.


Respondent did not provide an accounting until after the State Bar had contacted respondent concerning Del Rosario's requests for an accounting.  Moreover, respondent did not provide an accounting until June 24, 2005—almost 15 months after Del Rosario’s first request. 
Count 10:  Failure to Render Accounts (Rule 4-100(B)(3))


Del Rosario made five requests for an accounting of the $5,500 in advanced fess that he had paid to respondent.  The first request was made in or about March 2004; the last request was made in March 2005.  It was not until June 2005, after the State Bar contacted respondent that he provided the accounting to his client. 


By ignoring his client’s five requests for an accounting for over one year and by providing an accounting only after the State Bar had contacted him concerning the client’s requests, respondent failed to render an appropriate accounting to a client regarding the funds of the client coming into his possession, in willful violation of rule 4-100(B)(3).

D.
Misappropriation of Entrusted Funds

At all times relevant to Count 11, infra, respondent maintained a client trust account (CTA), account No. 8610759497 at Washington Mutual.

Respondent, who represented a series of 12 clients in personal injury matters (the 12 personal injury clients), obtained settlements on their behalf. The 12 personal injury clients were treated by a chiropractor named Dr. Diana Scott (Scott), who claimed a lien on their settlements.  Respondent withheld a portion of the settlement funds purportedly for the purpose of satisfying Scott's lien.  He indicated to the 12 personal injury clients that he was keeping the funds, itemized in the table below to pay Scott; and the 12 personal injury clients instructed respondent to pay Scott.  Respondent, however, did not pay the itemized sums duly owed to Scott, as instructed by the 12 personal injury clients.  To date, respondent has not made payment to Scott on the accounts listed in the table below.  Rather, respondent misappropriated to his own use and purpose the money he withheld on behalf of the 12 personal injury clients to pay Scott.
The names of respondent’s 12 personal injury clients, the approximate date that respondent received the funds, and the amounts misappropriated are set forth in the table below:

	Name of Client
	Approximate Date
	Amount

	Rolando Fontanilla
	July 2001
	$2,031.81

	Milagros Fontanilla
	July 2001
	$2,016.67

	Jay Dalit
	September 2002
	$183.00

	Pomposa Cabrera
	August 2003
	$1,500.00

	Zenamaie (Josephine) Lintag
	August 2003
	$666.67

	Krizia Cabrera
	August 2003
	$1,333.33

	Boyett Rullamas
	December 2003
	$3,532.93

	Anita Taa
	March 2004
	$440.40


	Larry Lacia
	March 2004
	$734.33

	Pennylane Habito
	June 2004
	$2,423.00

	Ranny Galinato
	June 2002
	$2,035.00

	Kent Calopez
	April 2001
	$1,983.33

	
TOTAL
	$18,884.47


Respondent has never paid the sums listed in the above table to the 12 personal injury clients or to Scott.


Respondent also represented Alicia Magbag (Magbag), who was a co-plaintiff with three of the 12 personal injury clients, Pomposa Cabrera, Zenamaie Lintag, and Krizia Cabrera.  In or about August, 2003, respondent obtained a settlement in the amount of $2,200 on behalf of Magbag. Because Magbag's injuries were covered by medical insurance and because Magbag was not treated by Scott, respondent agreed to take half of the settlement proceeds (i.e., $1,100) as his attorney fee and pay Magbag the other half.

On or about August 19, 2003, respondent issued check number 1287 from his CTA in the amount of $733.34 to himself. Respondent was then entitled to the remaining sum of $366.66 ($1,100 - 733.34 =366.66) from the Magbag settlement.

On or about August 28, 2003, respondent paid Magbag the sum of $733.34. Respondent misappropriated for his own use and purpose the remainder of Magbag's share of the settlement proceeds, i.e., $366.66.


Thus, respondent misappropriated a total of $19,251.13 ($18,884.47 + $366.66 = $19,252.13) in client funds.  


Respondent has never provided to the 12 personal injury clients, listed in the above table and/or to Magbag an accounting of the funds he received for their benefit and for the funds he kept in his client trust to pay Scott.

Count 11:  Moral Turpitude (Bus. & Prof. Code, § 6106)

By misappropriating the sum of $18, 884.47, which was duly owed to Scott from the 12 personal injury clients and by misappropriating the sum of $366.66 from Magbag, respondent committed acts of moral turpitude, dishonesty, and corruption in willful violation of section 6106.

Count 12:  Failure to Render Accounts (Rule 4-100(B)(3))


By not providing the 12 personal injury clients and Magbag with an accounting of the funds coming into his possession, respondent willfully failed to render appropriate accounts to clients regarding the funds of the clients coming into his possession, in willful violation of rule 4-100(B)(3).
Count 13:  Failure to Promptly Pay Client Funds (Rule 4-100(B)(4))



Rule 4-100(B)(4) requires an attorney to promptly pay or deliver, as requested by the client, any funds or properties in the possession of the attorney which the client is entitled to receive.

By not paying the funds, totaling $18,884.47 to Scott for the benefit of the 12 personal injury clients, as instructed by those clients, respondent failed to pay or deliver, promptly or otherwise, as requested by a client, funds in respondent’s possession that the client was entitled to receive, in willful violation of rule 4-100(B)(4).           
 SEQ CHAPTER \h \r 1IV.  Mitigating and Aggravating Circumstances
A.
Mitigation


No mitigating factor was submitted into evidence.  (Rules Proc. of State Bar, tit. IV, Stds. for Atty. Sanctions for Prof. Misconduct, std. 1.2(e).)
  

B.
Aggravation


There are several aggravating factors.  (Std. 1.2(b).)


Respondent’s prior record of discipline is an aggravating circumstance. (Std. 1.2(b)(i).)  
On October 3, 2000, upon stipulation respondent was suspended from the practice of law for two years, stayed, placed on probation for two years and actually suspended for 60 days.  Respondent was found culpable of charging and collecting an unconscionable fee and failing to promptly disburse client funds.  (Supreme Court case No. S090317; State Bar Court case No. 97-O-13319.) 


Respondent committed multiple acts of wrongdoing, including failing to perform services competently; failing to communicate; charging an unconscionable fee; committing acts of moral turpitude, including misappropriation of client funds; failing to return client files; failing to return unearned fees; failing to render an accounting; and failing to promptly pay client funds.  (Std. 1.2(b)(ii).)


Respondent’s misconduct significantly harmed his clients.  (Std. 1.2(b)(iv).)  Respondent harmed Taa by charging and collecting an unconscionable fee of $20,170.  As a result of respondent’s misappropriation of over $19,000, the medical provider, Scott, was not paid for her services to the 12 personal injury clients, despite the liens; and respondent’s client, Magbag, was deprived of a portion of the settlement proceeds to which she was entitled.  Respondent also harmed his client, Kessler, by his failure to return any unearned portion of the $8,500 advanced fees he had received from her.  

Respondent’s failure to participate in this disciplinary matter before the entry of his default is also a serious aggravating factor.  (Std. 1.2(b)(vi).)
V.  Discussion


The purpose of State Bar disciplinary proceedings is not to punish the attorney, but to protect the public, to preserve confidence in the profession and to maintain the highest possible professional standards for attorneys.  (Chadwick v. State Bar (1989) 49 Cal.3d 103, 111; Cooper v. State Bar (1987) 43 Cal.3d 1016, 1025; std 1.3.)


The standards for respondent’s misconduct provide a broad range of sanctions ranging from reproval to disbarment, depending upon the gravity of the offenses and the harm to the client.  (Stds. 1.6, 1.7(a), 2.2, 2.3, 2.4(b), 2.6(a), 2.7, and 2.10.)


Standard 1.6 provides that the appropriate sanction for the misconduct found must be balanced with any mitigating or aggravating circumstances, with due regard for the purposes of imposing discipline.  If two or more acts of professional misconduct are found in a single disciplinary proceeding, the sanction imposed must be the most severe of the applicable sanctions.  (Std. 1.6(a).)


Here, the most severe sanction is found at standard 2.2(a) which recommends disbarment for willful misappropriation of entrusted funds unless the amount misappropriated is insignificantly small or unless the most compelling mitigating circumstances clearly predominate, in which case the minimum discipline recommended is one year actual suspension.
Respondent’s misappropriation of more than $19,000 is significant and he has no mitigation.


Standard 2.3 provides that culpability of moral turpitude and intentional dishonesty toward a court or a client must result in actual suspension or disbarment.  As discussed, respondent’s acts of misappropriation and dishonesty to his clients were acts of moral turpitude.   

The standards, however, are only guidelines and do not mandate the discipline to be imposed.  (In the Matter of Moriarty (Review Dept. 1990) 1 Cal. State Bar Ct. Rptr. 245, 250-251.)  “[E]ach case must be resolved on its own particular facts and not by application of rigid standards.”  (Id. at p. 251.)  The court will look to applicable case law for guidance.  Nevertheless, while the standards are not binding, they are entitled to great weight.  (In re Silverton (2005) 36 Cal.4th 81, 92.)  

It is settled that an attorney-client relationship is of the highest fiduciary character and always requires utmost fidelity and fair dealing on the part of the attorney.  (Beery v. State Bar (1987) 43 Cal.3d 802, 813.)  Here, respondent flagrantly breached his fiduciary duties to his clients by misappropriating over $19,000 from 13 clients, charging a client an unconscionable fee of $20,170, and failing to return an $8,500 advanced unearned fee.


The misappropriation of client funds is a grievous breach of an attorney’s ethical responsibilities, violates basic notions of honesty and endangers public confidence in the legal profession.  In all but the most exceptional cases, it requires the imposition of the harshest discipline—disbarment.  (Grim v. State Bar (1991) 53 Cal.3d 21.)  

Here respondent has been found culpable of a total of 13 charged counts of misconduct in two client matters and a trust account matter.  In the two client matters, respondent was found culpable of two counts of failing to perform services competently, one count of failing to inform a client of a significant development in a matter in which the respondent had agreed to provide legal services, one count of charging and collecting an unconscionable fee of $20,170, one count of committing an act of moral turpitude, two counts of failing to release client files, one count of failing to return $8,500 in advanced unearned fees upon termination of employment, and one count of failing to render an appropriate account to a client regarding the client funds that came into his possession.  Respondent was also found culpable in a trust account matter of one count of moral turpitude, based upon the misappropriation of client funds totaling $19,252 from 13 clients; one count of failing to render appropriate accounts regarding client funds coming into his possession, and one count of failing to disburse client funds to 12 clients.  These violations taken together show a clear disrespect by respondent for his clients.
The court finds In the Matter of Spaith (Review Dept. 1996) 3 Cal.State Bar Ct. Rptr. 51 to be instructive.  In that case, the attorney was found culpable of intentionally misappropriating approximately $40,000 from a client and intentionally misleading the client over a one-year period as to the status of the money.  In mitigation, the attorney demonstrated good character; he provided community service and other pro bono activities; he cooperated with the State Bar by admitting to his wrongdoing and stipulating to the facts and culpability; and he had no prior record of discipline in over fifteen years of practicing law.  The attorney did not receive mitigation for making restitution, due to the fact that none of the restitution was paid until after the attorney’s client threatened to report him to the State Bar.  In aggravation, the attorney’s misconduct involved multiple acts of wrongdoing.  In ordering the attorney’s disbarment, the court noted that the mitigating circumstances were not sufficiently compelling to justify a lesser sanction than disbarment when weighed against the attorney’s misconduct and aggravating circumstances.  (Id. at p. 522.)

The facts in the present case are significantly more egregious than those found in Spaith.  As discussed above, respondent charged one client an unconscionable fee of $20,170; he failed to return an unearned advance fee of $8,500 to another client; and he misappropriated $19,252 in client funds.  Thus respondent deprived his clients a total of $47,922.      


The present case contains more aggravation, and none of the mitigation evident in Spaith.  And unlike Spaith, where the respondent made full restitution to his client, here, respondent has made absolutely no effort to make his clients whole.  


In recommending discipline, the “paramount concern is protection of the public, the courts and the integrity of the legal profession.”  (Snyder v. State Bar (1990) 49 Cal.3d 1302.)

The court concludes that respondent “is not entitled to be recommended to the public as a person worthy of trust, and accordingly not entitled to continue to practice law.”  (Resner v. State Bar (1960) 53 Cal.2d 605, 615.)  Respondent’s failure to participate in this hearing leaves the court without information about the underlying cause of respondent’s offense or of any mitigating circumstances surrounding his misconduct.  Therefore, based on the severity of the offense, the serious aggravating circumstances, the standards and the case law, the court concludes that the appropriate level of discipline is disbarment. 

It is further recommended that respondent be ordered to make restitution to the 12 personal injury clients and Magbag, whose funds he misappropriated, to Kessler for his failure to return the unearned fees he received from her, and to Taa, who was charged an unconscionable fee by respondent.  “Restitution is fundamental to the goal of rehabilitation.”  (Hippard v. State Bar (1989) 49 Cal.3d 1084, 1094.)  It is a method of protecting the public and rehabilitating the errant attorney, because it forces the attorney to confront the harm caused by his misconduct in real concrete terms.  (Id. at p. 1093.) 
VI.  Recommended Discipline


Accordingly, the court recommends that respondent Andrew B. Bosque be disbarred from the practice of law in the State of California and that his name be stricken from the roll of attorneys in this state.


It is also recommended that respondent make restitution to (1) Donato Taa in the amount of $20,170, plus 10% interest per annum from November 1, 2002 (or to the Client Security Fund to the extent of any payment from the fund to Donato Taa, plus interest and costs in accordance with Business and Professions Code section 6140.5); (2) Emily R. Kessler in the amount of $8,500, plus 10% interest per annum from March 22, 2005 (or to the Client Security Fund to the extent of any payment from the fund to Emily R. Kessler, plus interest and costs in accordance with Business and Professions Code section 6140.5); (3) Rolando Fontanilla in the amount of $2,031.81, plus 10% interest per annum from July 31, 2001 (or to the Client Security Fund to the extent of any payment from the fund to Rolando Fontanilla, plus interest and costs in accordance with Business and Professions Code section 6140.5); (4) Milagros Fontanilla in the amount of $2,016.67, plus 10% interest per annum from July 31, 2001 (or to the Client Security Fund to the extent of any payment from the fund to Milagros Fontanilla, plus interest and costs in accordance with Business and Professions Code section 6140.5); (5) Jay Dalit in the amount of $183, plus 10% interest per annum from September 30, 2002 (or to the Client Security Fund to the extent of any payment from the fund to Jay Dalit, plus interest and costs in accordance with Business and Professions Code section 6140.5); (6) Pomposa Cabrera in the amount of $1,500, plus 10% interest per annum from August 31, 2003 (or to the Client Security Fund to the extent of any payment from the fund to Pomposa Cabrera, plus interest and costs in accordance with Business and Professions Code section 6140.5); (7) Zenamaie (Josephine) Lintag in the amount of $666.67, plus 10% interest per annum from August 31, 2003 (or to the Client Security Fund to the extent of any payment from the fund to Zenamaie (Josephine) Lintag, plus interest and costs in accordance with Business and Professions Code section 6140.5); (8) Krizia Cabrera in the amount of $1,333.33, plus 10% interest per annum from August 31, 2003 (or to the Client Security Fund to the extent of any payment from the fund to Krizia Cabrera, plus interest and costs in accordance with Business and Professions Code section 6140.5); (9) Boyett Rullamas in the amount of $3,532.93, plus 10% interest per annum from December 30, 2003 (or to the Client Security Fund to the extent of any payment from the fund to Boyett Rullamas, plus interest and costs in accordance with Business and Professions Code section 6140.5); (10) Anita Taa in the amount of $440.40, plus 10% interest per annum from March 31, 2004 (or to the Client Security Fund to the extent of any payment from the fund to Anita Taa, plus interest and costs in accordance with Business and Professions Code section 6140.5); (11) Larry Lacia in the amount of $734.33, plus 10% interest per annum from March 31, 2004 (or to the Client Security Fund to the extent of any payment from the fund to Larry Lacia, plus interest and costs in accordance with Business and Professions Code section 6140.5); (12) Pennylane Habito in the amount of $2,423, plus 10% interest per annum from June 30, 2004 (or to the Client Security Fund to the extent of any payment from the fund to Pennylane Habito, plus interest and costs in accordance with Business and Professions Code section 6140.5); (13) Ranny Galinato in the amount of $2,035, plus 10% interest per annum from June 30, 2002 (or to the Client Security Fund to the extent of any payment from the fund to Ranny Galinato, plus interest and costs in accordance with Business and Professions Code section 6140.5); (14) Kent Calopez in the amount of $1,983.33, plus 10% interest per annum from April 30, 2001 (or to the Client Security Fund to the extent of any payment from the fund to Kent Calopez, plus interest and costs in accordance with Business and Professions Code section 6140.5); and (15) Alicia Magbag in the amount of $366.66, plus 10% interest per annum from August 28, 2003 (or to the Client Security Fund to the extent of any payment from the fund to Alicia Magbag, plus interest and costs in accordance with Business and Professions Code section 6140.5).  Any restitution owed to the Client Security Fund is enforceable as provided in Business and Professions Code section 6140.5, subdivisions (c) and (d). 


The court further recommends that respondent be ordered to comply with California Rules of Court, rule 9.20, and to perform the acts specified in subdivisions (a) and (c) of that rule within 30 and 40 calendar days, respectively, after the effective date of the Supreme Court order in this matter.


Finally, the court recommends that costs be awarded to the State Bar in accordance with Business and Professions Code section 6086.10 and are enforceable both as provided in Business and Professions Code section 6140.7 and as a money judgment.

VII.  Order of Inactive Enrollment


In accordance with Business and Professions Code section 6007, subdivision (c)(4), it is ordered that respondent be involuntarily enrolled as an inactive member of the State Bar of California, effective three days after service of this decision and order.  (Rules Proc. of State Bar, rule 220(c).) 
	Dated:  December _____, 2008
	LUCY ARMENDARIZ

	
	Judge of the State Bar Court




� As set forth, ante, the State Bar filed a document on June 6, 2007, that was also entitled Amended Notice of Disciplinary Charges.  All future references in this decision to Amended Notice of Disciplinary Charges or Amended NDC refer to the Amended Notice of Disciplinary Charges that was attached to the State Bar’s motion to amend and received by the court on September 20, 2007. 


� Although the court granted the State Bar’s Motion to Amend Notice of Disciplinary Charges, the Amended Notice of Disciplinary Charges that was received on September 20, 2007, by the State Bar Court Clerk’s Office was never filed in this matter.  Thus, the court directs the case administrator to file the Amended Notice of Disciplinary Charges that was received on September 20, 2007, nunc pro tunc to November 20, 2007.


    


� References to rule are to the current Rules of Professional Conduct, unless otherwise indicated.


� All references to section (§) are to the Business and Professions Code, unless otherwise indicated.


  


� In paragraphs 49 and 53 of the Amended NDC it is stated that Kessler paid respondent advance fees of $8,700.  However, in exhibit 12, the complaint form filed by Kessler with the State Bar, she states that she paid a total of $8,500 to respondent.  In each of his letters to respondent (exhibits 25, 26, and 27), successor counsel Schmuck states that the advance fees that respondent collected from Kessler amounted to $8,500.  Given the contradictory evidence, the evidence is not clear and convincing that Kessler paid respondent advance fees of $8,700 as alleged in the Amended NDC. Accordingly, the court finds that the advance fees that Kessler paid to respondent totaled $8,500.  (See Rules Proc. of State Bar, rule 200(d)(1)(A).)


� The Amended NDC states October 2005, which is an obvious typographical error.


  


� All further references to standards are to this source.
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