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PUBLIC MATTER FILED

STATE BAR OF CALIFORNIA

OFFICE OF THE CHIEF TRIAL COUNSEL

JAMES E. TOWERY, No. 74058 MAY 10 2011
CHIEF TRIAL COUNSEL STATE BAR COURT
RUSSELL G. WEINER, No. 94504 CLERK'S OFFICE
DEPUTY CHIEF TRIAL COUNSEL LOS ANGELES
NANCY J. WATSON, No. 89753

ASSISTANT CHIEF TRIAL COUNSEL

DANE C. DAUPHINE, NO. 121606

SUPERVISING TRIAL COUNSEL

1149 South Hill Street

Los Angeles, California 90015-2299

Telephone: (213) 765-1293

STATE BAR COURT
HEARING DEPARTMENT - LOS ANGELES

Case No. 09-0-10332
NOTICE OF DISCIPLINARY CHARGES

In the Matter of: )
)
SHERRI L. (LYNN) GARTHWAITE, )
No. 119078, )
)
)
)

A Member of the State Bar
NOTICE - FAILURE TO RESPOND!

IF YOU FAIL TO FILE A WRITTEN ANSWER TO THIS NOTICE
WITHIN 20 DAYS AFTER SERVICE, OR IF YOU FAIL TO APPEAR AT
THE STATE BAR COURT TRIAL:

(1) YOUR DEFAULT WILL BE ENTERED;

(2) YOUR STATUS WILL BE CHANGED TO INACTIVE AND YOU
WILL NOT BE PERMITTED TO PRACTICE LAW;

(3) YOU WILL NOT BE PERMITTED TO PARTICIPATE FURTHER IN
THESE PROCEEDINGS UNLESS YOU MAKE A TIMELY MOTION
AND THE DEFAULT IS SET ASIDE, AND;

(49) YOU SHALL BE SUBJECT TO ADDITIONAL DISCIPLINE.
SPECIFICALLY, IF YOU FAIL TO TIMELY MOVE TO SET ASIDE
OR VACATE YOUR DEFAULT, THIS COURT WILL ENTER AN
ORDER RECOMMENDING YOUR DISBARMENT WITHOUT
FURTHER HEARING OR PROCEEDING. SEE RULE 5.80 ET SEQ.,
RULES OF PROCEDURE OF THE STATE BAR OF CALIFORNIA.
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The State Bar of California alleges:
JURISDICTION

1. Sherri Lynn Garthwaite ("Respondent") was admitted to the practice of law in the
State of California on June 21, 1985, was a member at all times pertinent to these charges, and is
currently a member of the State Bar of California.

COUNT ONE
Case No. 09-0-10332
Rules of Professional Conduct, rule 4-100(A)
[Failure to Maintain Client Funds in Trust Account]

2. Respondent willfully violated Rules of Professional Conduct, rule 4-100(A), by
failing to maintain the balance of funds received for the benefit of a client and deposited in a
bank account labeled "Trust Account," "Client's Funds Account" or words of similar import, as
follows:

3. Inor about April 2008, Mark McGruder (“McGruder”) employed Respondent to
represent McGruder in a criminal matter in the Los Angeles County Superior Court, case no.
NAO077819. McGruder agreed to pay Respondent $5,000 in attorney fees for representation in
the criminal matter through the preliminary hearing and arraignment in the superior court, $1,500
in attorney fees for any pre-trial motion, and $1,500 a day for trial. Thereafter, McGruder
entered into a plea bargain and was subséquently convicted.

4. On or about April 28, 2008, McGruder executed a Durable Power of Attorney
appointing Respondent as his agent to receive disbursements and bequests from the Estate of
Theodore McGruder, to deposit the entrusted funds in a trust account on his behalf, and to
disburse funds from the trust account upon McGruder’s written instructions. McGruder agreed
to pay Reépondent $2,500 in attorney fees for these services.

5. On or about May 27, 2008, Respondent opened a checking account in the name of
“Mark McGruder, Sherri L. Garthwaite POA” at Wells Fargo Bank, account number
6044057237 (“POA account™), on behalf of McGruder and deposited approximately $143,779

received from the Estate of Theodore McGruder in the POA account. On or about May 29,
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2008, Respondent deposited in the POA account approximately $6,852 she received on behalf of
McGruder from a child support refund.

6. Between in or about May 2008 and October 2008, Respondent withdrew funds from
the POA account upon written instructions from McGruder. However, Respondent also
withdrew funds from the POA account without written instructions from McGruder totaling

approximately $10,900, including, but not limited to, the following:

DATE AMOUNT
06/06/08 250
06/06/08 2,500
06/16/08 1,300
07/03/08 500
07/03/08 3,000
07/21/08 500
08/14/08 150
10/30/08 1,000
12/31/08 1,000
01/10/09 500
01/28/09 400
01/28/09 600
02/02/09 1,000

7. Of the funds which Respondent disbursed from the POA account without McGruder’s
express authorization, approximately $9,700 she disbursed to herself as fees to which she was
not entitled or as reimbursement of costs for which she had not accounted to McGruder.

8. By failing to maintain the funds received on behalf of McGruder in the POA account
or other account designated as a trust account, Respondent failed to maintain the balance of
funds received for the benefit of a client and deposited in a bank account labeled "Trust
Account," "Client's Funds Account" or words of similar import.
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COUNT TWO

Case No. 09-0-10332
Rules of Professional Conduct, rule 3-310(B)(1)
[Conflict - Relationship with a Party]

9. Respondent willfully violated Rules of Professional Conduct, rule 3-310(B)(1), by
accepting or continuing representation of a client without providing written disclosure to the
client that Respondent has a business or financial relationship with a party in the same matter, as
follows:

10. The allegations in Count One are incorporated by reference.

11. On or about May 19, 2008, Respondent and Michael Houchin, her spouse, loaned
approximately $30,000 to Richard Reese (“Reese”). On or about that same date, Reese executed
a Promissory Note in which he agreed to repay the $30,000 plus $6,000 in one payment within
90 days of the note and, if the Note were not paid when due, to pay interest at the rate of ten
percent (10%) per annum on the unpaid balance of the Note from the due date of the payment.

12. On or about June 20, 2008, Respondent brought Reese to a court house where
Respondent met with McGruder. Respondent told McGruder that she had a friend, Reese, who
needed a temporary loan. McGruder had not met Reese prior to June 20, 2008, but Respondent
assured McGruder that making a temporary loan to Reese in the amount of $10,000 at fifteen
percent (15%) interest was a good investment. Based on Respondent’s assurance, on or about
that same date of June 20, 2008, McGruder gave Respondent handwritten authorization to loan
Reese $10,000 with 15% interest on the principal, to be repaid no later than August 1, 2008. On
or about that same date of June 20, 2008, Respondent withdrew $10,000 from the checking
account in the form of a $5,000 check made payable to Reese and $5,000 in cash.

13. Respondent did not advise McGruder in writing or otherwise that she had previously
made a loan to Reese which had not yet been repaid.

14. McGruder’s handwritten authorization was his only documentation of the $10,000
loan to Reese. Respondent did not provide McGruder with a Promissory Note executed by -
Reese. Respondent did not list Reese and the loan to Reese on the Transaction List accounting in|

October 2008 or the Expenses list accounting in November 2008.
-4-
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15. As of on or about January 5, 2010, Reese had not repaid McGruder any part of the
principal and interest owed on the $10,000 loan.

16. By advising her client to loan funds to Reese without disclosing in writing that she
had previously loaned funds to Reese, Respondent accepted or continued representation of a
client without providing written disclosure to the client that Respondent has a business or
financial relationship with a party in the same matter.

COUNT THREE
Case No. 09-0-10332
Rules of Professional Conduct, rule 4-100(B)(3)
[Failure to Render Appropriate Accounts]

17. Respondent willfully violated Rules of Professional Conduct, rule 4-100(B)(3), by
failing to render appropriate accounts of entrusted funds of a client coming into the possession of]
Respondent, as follows:

18. The allegations of Counts One and Two are incorporated by reference.

19. In or about October 2008, McGruder asked Respondent to provide an ac;counting of
the funds deposited in the POA account.

20. In or about October 2008, Respondent provided McGruder with a Transaction List by
Vendor for payments made from the POA account between May 1, 2008 and October 2, 2008.
The Transaction List was filled with inaccuracies, such as omitting dates and amounts of some
payments to Respondent, stating inaccurate dates or amounts of some listed payments to
Respondent, omitting the names of some persons to whom payments had been made and the
dates and amounts of the payments, and for other persons stating inaccurate dates or amounts
paid or both.

21. In or about November 2008, Respondent provided McGruder with a list of payments
from the POA account entitled Expenses by Vendor Detail between May 1, 2008 and November
6, 2008. This list was filled with the same types of inaccuracies as were in the Transaction List.

22. Respondent did not correct the Transaction List or Expenses list. Respondent did not
promptly provide McGruder with any additional accountings for the funds deposited in and paid

from the POA account.
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23. On or about May 12, 2009, McGruder appointed another person to hold power of
attorney over the checking account.

24. Respondent did not provide a more complete accounting to McGruder until on or
about May 6, 2011.

25. By failing to provide McGruder with a timely and accurate accounting for the funds
deposited in and paid from the checking account on his behalf, Respondent failed to render
appropriate accounts of entrusted funds of a client coming into the possession of Respondent.

COUNT FOUR
Case No. 09-0-10332
Business and Professions Code, section 6106
[Moral Turpitude - Misappropriation]

26. Respondent willfully violated Business and Professions Code, section 6106, by
committing an act involving moral turpitude, dishonesty or corruption, as follows:

27. The allegations in Counts One, Two and Three are incorporated by reference.

28. Between on or about May 27, 2008 and May 12, 2009, Respondent intentionally or
with gross negligence misappropriated approximately $9,700 of the funds received on behalf of
McGruder in the POA account.

29. By misappropriating funds received on behalf of McGruder, Respondent willfully
committed an act involving moral turpitude, dishonesty or corruption.

NOTICE - INACTIVE ENROLLMENT!

YOU ARE HEREBY FURTHER NOTIFIED THAT IF THE STATE BAR

COURT FINDS, PURSUANT TO BUSINESS AND PROFESSIONS CODE

SECTION 6007(c), THAT YOUR CONDUCT POSES A SUBSTANTIAL

THREAT OF HARM TO THE INTERESTS OF YOUR CLIENTS OR TO

THE PUBLIC, YOU MAY BE INVOLUNTARILY ENROLLED AS AN

INACTIVE MEMBER OF THE STATE BAR. YOUR INACTIVE

ENROLLMENT WOULD BE IN ADDITION TO ANY DISCIPLINE

RECOMMENDED BY THE COURT.
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NOTICE - COST ASSESSMENT!

IN THE EVENT THESE PROCEDURES RESULT IN PUBLIC
DISCIPLINE, YOU MAY BE SUBJECT TO THE PAYMENT OF COSTS
INCURRED BY THE STATE BAR IN THE INVESTIGATION, HEARING
AND REVIEW OF THIS MATTER PURSUANT TO BUSINESS AND
PROFESSIONS CODE SECTION 6086.10.

Respectfully submitted.

THE STATE BAR OF CALIFORNIA
OFFICE OF THE CHIEF TRIAL COUNSEL

DATED: (Mg ([, 201 ﬂﬁ/ﬂ& C M

Dane C. Dauphine
Supervising Trial Counsel




DECLARATION OF SERVICE
by
U.S. MAIL / U.S. CERTIFIED MAIL / OVERNIGHT DELIVERY / FACSIMILE-ELECTRONIC TRANSMISSION

CASE NUMBER(s): 09-0-10332

I, the undersigned, over the age of eighteen (18) years, whose business address and place of employment is the State Bar of Califomia, 1149 South Hill Street, Los
Angeles, Califomia 90015, declare:

[] Byu.s.mai: DX Byuss. Certified Mail:
- that| am not a party to the within action;

- that| am readily familiar with the State Bar of Califomia's practice for coliection and processing of comrespondence for mailing with the United States Postal Service;

- thatin the ordinary course of the State Bar of Califoria's practice, correspondence collected and processed by the State Bar of Califomia would be deposited with the
United States Postal Service that same day;

- that | am aware that on motion of party served, service is presumed invalid if postal cancellation date or postage meter date on the envelope or package is more than one
day after date of deposit for mailing contained in the affidavit; and

-  thatin accordance with the practice of the State Bar of California for collection and processing of mail, | deposited or placed for coliection and mailing in the City and
County of Los Angeles...

|:| By Overnight Delivery:

(UPS) - that| am readily familiar with the State Bar of California's practice for collection and processing of correspondence for ovemight delivery by the United Parcel Service
- thatin the ordinary course of the State Bar of California’s practice, correspondence collected and processed by the State Bar of Califomnia for overnight delivery is

deposited, with delivery fees paid or provided for, with UPS that same day; and

- that in accordance with the practice of the State Bar of California for collection and processing of mail for ovemight delivery by UPS, | deposited or placed for collection
and ovemight delivery by UPS...

D By Fax Transmission:
Based on an agreement of the parties to accept service by fax transmission, | faxed the documents to the persons at the fax numbers listed herein below. No error was
reported by the fax machine that | used. A copy of the record of the fax transmission, which | printed out, is attached.

D By Electronic Service:

Based on a court order or an agreement of the parties to accept service by electronic transmission, | caused the documents to be sent to the persons at the electronic
notiﬁcationfafidresses listed herein below. | did not receive, within a reasonable time after the transmission, any electronic message or other indication that the transmission was
unsuccessful.

on the date shown below, a true copy of the within document described as follows:

NOTICE OF DISCIPLINARY CHARGES; and
STIPULATION TO ASSIGNMENT OF TRIAL JUDGE

[ (forv.s.maiy in a sealed envelope placed for collection and mailing at Los Angeles, addressed to: (see below)

X (for certifia maip in a sealed envelope placed for collection and mailing as certified mail, retum receipt requested,
Article No.: 7160 3901 9845 4872 9849 at Los Angeles, addressed to: (see below)

(7 tror ovemignt belivery)  together with a copy of this declaration, in an envelope, or package designated by UPS,
Tracking No.: - o v addressed to: (see below)

. Person Served T ”Busl;less-Residential‘ Ad&fess ‘ o Fax Nuﬁlber Courtesy Copy to:

Law Office
DANTE S. ARDITE 4612 W. 173" Street, Apt. 6 Electronic Notification Address
Lawndale, California 90260

[] in an inter-office mail facility regularly maintained by the State Bar of California addressed to:
N/A

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct. Executed at Los Angeles,
California, on the date shown below.

DATED: May 10, 2011

Declarant

State Bar of California
DECLARATION OF SERVICE




