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Note: All information required by this form and any additional information which cannot be provided in
the space provided, must be set forth in an attachment to this stipulation under specific headings, e.g.,
“Facts,” "Dismissals,” "Conclusions of Law,” “Supporting Authority,” efc.

A. Partles’ Acknowledgments:_

(1) Respondentis a member of the Stale Bar of California, odmitied  December 15, 1986
{date}

(2) The parlies agree to be bound by the factual stipulations contained herein even if conclusions of law or
disposition are rejected or changed by the Supreme Court,

{3) Allinvestigations or proceedings listed by case number in the ¢aption of this stipuiation are entirely
' resolved by this siipulation, and are deemed consolidated. Dismissed charge(s)/count(s) are listed under
“Dismissals.” The stipulotion and order consist of _17  pages.

4 A stdtement of acts or omissions acknowledged by Respondent as cause or causes for discipline is
included under “Facts.”

{5) Conclusions of law, drawn from and specmcully refering to the facts are c:lso included under “Conclusions of
Low.” -

(6) The paries must include supporting authority for the recommended fevel of dlscip!ine under the headlng
“Supporfing Authority.”

(7) Nomore than 30 days prior to fhe filing of this stipulation, Respondent has been advised in writing of any
pending investigation/proceeding not resolved by this stipulation, except for criminal investigations.

(SHipulation form approved by SBC Executfive Commitee 10/14/2000. Revisec! 12/16/2004.) Stayed Suspension



(Do I:‘Iof write above this Ilne.)

(8 'Poyment of Disciplinary Costs—Respondent acknowledges the provisions of Bus. & Prof Code §56086, ID &
6140.7. (Check one option only): :
‘(o) @ costs added to membership fee for calendar yeor following effecﬂve date of disclpline
{o) O - cosisto be paid in equal amounts prior fo February 1 for the following membership years:

(hordship, Speclal circumstances or other good cause per rule 284, Rules of Procedure) |
(e} O costs waived in part as set forth In a separate atachment entitied “Partial Waiver of Cosls”
) O costsentirely waived

B. Aggravating CIrCumsiances [fbr deflnlﬂon 500 Siandardé for Aftorney Sanctlons
for Professional Misconduct, standard 1.2(b)). Facfs supporting aggravating
circumstcnces are required.

U O Prior _recc:rd of dlsclpli‘ne [see’ siahdq_ré:l 1.2[ﬁ]_ o

(@) 0O State Bar Court case # of prior case

(b) O Date prior discipline effective

([c) O Rules of Professional Conduci/ State Bar Act violations:

(d} O ' Degree of prior discipline

) O If Respondeni has two or more incidents of prior discipline, use space provided below ora
separate attachment entitled “Prior Discipline”.

(2 @ Dishonesty: Respondeni's' misconduct was surrounded bv or followed by bad faith, dishonesfy,
~ concealment, overreaching or other violations of the State Bar Act or Rules of Professional Conduct.

3) 0O Tust Violation: Trust funds or property were involved and Respondent refused or was unable to account
fo the client or person who was the object of the misconduct for improper conduct toward said funds or
property.

(4) X = Ham: Respondent's misconduct harmed signiﬂoahﬂy a client, the ﬁubllc or the administration of justice.

(5) O Indifference: Résppndeni dem'onsirqted indifference tfoward rectification of or atonement for the
consequences of his or her misconduct.

(Slipulction form approved by SBC Executive Commilee 10/16/2000. R'23vised 12/14/2004.) : Slayed Suspension




(Do not write above this line.)

(6 & Lack of Cooperation: Responden! displayed a iack of 'condo_r and cooperation to viclims of histher
misconduct ot t¢ the State Bar chIng disciplinary investigation or proceedings.

(77 O Mutiple/Pattemn of Misconduct: Respondenti’s current misconduct evidences multiple acts of
wrongdoing or demonstrates a pattern of misconduct.

(8 O No aggravating clrcumstances are Iinvolved,

Additional aggravating circumstances:

C. Mlﬂgaﬂng Circumsfances [see stqndard 1.2(e)]. Facts supporﬂng mlilgaﬂng
circumstances are required.

N l No Prior Disclpllne Respondent hcls no prior record of discipline over many years of prcctlce DTGP

(2) [ No Harm: Respondent did not harm the client or person who was the object of the misconduct.

(3) Candot/Cooperation: Respondent displayed spontaneous candor and cooperation with the victims of
his/her misconduct and to the State Bar during disciplinary investigation and proceedings. ‘

(4) @ Remorse: Respondent promptly took objective steps spontaneously demonstrating remorse and
recognition of the wrongdoing, which steps were designed to timely atone for any consequences of hisfher

misconduct.
(5) O Reslitution: Respondent paid § on

In restitution to ' without the threat or force of disciplinary, civil or
criminal proceedings. o ‘

6 @® Delcv These dlsc:plinury proceedings were excessively deloved The delay Is not athibutable to
Respondent and the delay prejudiced him/her. '

(7) O Good Falth: Respondent acted in good faith,

(8) O Emotional/Physical Difficulties: At the time of the stipuloted act or acts of professional misconduct
Respondent suffered extreme emotional difficulties or physical disabilllies which expert testimony would
establish was directly responsible for the misconduct. The difficulties or disabilities were not the product of
any illegal conduct by the member, such as illegat drug or substance abuse, and Respondent no longer
suffers from such difficulties or disabilities.

() O Family Problems: At the time of the misconduct, Respondeht suffered extreme difficuiiies in his/her
personal life which were other than emoctional or physical in nature.

(Stipulation form approved by SBC Execufive Commites 10/14/2000. Revised 12/14/2004.) C Stayad Suspension
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(Do not write above this line.).

(1 0]' O Severe Financlal Stress:. At the fime of the misconduct, Respondent suffered from severe finondlol stress
which resulted frorn circumstances not reasonably foreseeuble or which were beyond his/her control and
which were direcﬂy responsible for the misconduct.

(11) @ Good Character: Respondent's good character Is atfested to by a wide range of réfe_rences‘ in the legal
and genesal communities who are aware of the full extent of his/her misgdnduct. Lk

12 & Rehabillfdllon: Considerable time has passed sint:e the acts of professional misconduct occumed
followed by convincing proof of subsequent rehabilitation.

(13) O No mitigating clrcumstances are involved.

Additional mitigating circumsiances:

*  See Attachment p.8

D. Discipline

1.- & Stoyed Suspension.
@ @ Respondent must be suspended from the practice of law for a period of _Twa (2) years
i. ny and until Respondent shows proof satisfactory to the State Bar Court of rehabilitation and

present fitness fo practice and present learning and ability In the law pursuant to siandcrd
1 A{c)ii), Standards for Aftorney Sanctions for Professional Mlsconduct

ii. O cmd until Respondent pays restitution as set forth In the Financial Conditions form atiached
to this Stipulation. _
fii. | and unti! Respondent does the following:

(b) O _The above-referenced suspension is stayed.

2. @ Probation.
Respondent is placed on probation for a period of__Two (2) years , which
will commence upon the effeclive date of the Supreme Court order herein. (See rule 953, California Rules
of Court.)

(Sfipulation form approved by SBC Executive Commitee 10/16/2000. Revised 12/16/2004.) . - Stayed Suspension
) . 4 ‘




(Do not write crbove this line. )

E. Addiiloncrl Conditions of Probation:

m

)

(3)

;)

(%)

®

(7)

(8

7]

P

a

During the probation perlod, Respondenr must comply with the provisions of the Stafe Bar Act and
Rules of Professional Conduct,

Within ten (10) days of any change, Respondent must report to the Membership Records Office of .
the State Bar and to the Office of Probation of the State Bar of California (“Office of Probation”}, all
changes of information, including current office address and telephone number, or other address
for State Bar purposes as prescribed by section 6002.1 of the Business and Professlons Code.

Within 30 days from the effective date of discipllne. Respondent must coniaci the Office of
Probation and schedule a meeting with Respondent's assigned probation depuly to discuss these
terms and conditions of probation. Upon the direction of the Office of Probation, Respondent must.
meet with the probation deputy either In-person or by telephone. During the period of probation,
Respondent musr promptly meei wlih the probation deputy as direcied and upon request

. Respondent must submlt written qucmerl’v reports o the Office of Probation on each Jcrnuarv 10

April 10, July 10, and October 10 of the perlod of probation. Under penally of perjury, respondent
must state whether respondent has complied with the State Bar Act, the Rules of Professional
Conduct, and all conditions of probation during the preceding calendar quarter. Respondent must
also state in each repori whether there are any proceedings pending against him or her in the Siate
Bar Court and, if so, the case number and current status of that proceeding. If the first. feport would
cover less than 30 days, that report must be submitted on the next quarter date, and cover the
extended perrod

In addition to all quarerly reports, a finci report, containing the same information, is due no eadier
than twenty (20) days before the last day of the period of probcrtion and no later than the last day
of probation.

Respondent must be assigned a probafion monifor, Respondent must promptly review the tarms
and conditions of probation with the probation monlior to establish a manner and schedule of
compliance. During the peticd of probation, Respondent rmust furnish o the monitor such repors
as may be requested, in addition to the quartery reports required to be submitted to the Office
of Probation. Respondeni must cooperate fully with the probation monitor.

Subject to assertion of crpplicuble privileges, Respondent must answer fully, promptly and
truthfully any inquirles of the Office of Probation and any probation monitor assigned under
these conditions which are directed to Respondent personally or in writing relating fo whether
Respondent is complying or has compilied with the probation conditions. :

Wwithin one (1) year of the effective date of the discipline herein, respondeni must provide to the
Office of Probation satisfactory proof of attendance at a session of the Ethics School and passage
of the fest given at the end of that session,

0 No Eihics School recommended. Reason;

Re'spdndent must comply with all conditions of probation imposed in the underlying criminal matter
and must so declare under penalty of perjurv in conjunction with any qucrrer!y repoit to be filed
with the Office of Probation,

The following conditions are attached hereto and incorporated:

O  Substance Abuse Conditions O  LawOffice Management Conditions
0 Medical Conditions ] Financial Conditions

(Sfipulation form approved by §BC Executive Commites 10/16/2000. l'r"_‘evlsed 12/16/2004.) ~ Stayed Suspension




(Do riot writfe above this line.)

F. Other Conditions Negotiated by the Parties:

(1) @ Multistate Professional Responsibility Examination: Respondent must provide proof of -
passage of the Mullisiate Profassional Responsibility Examination {"MPRE™), administered by the
National Conference of Bar Examiners, to the Office of Probation within one year. Failure to pass
the MPRE results In actual suspension without further hearing untll passage. But see rule
951 [b). Callfornla Rules of Court and rule 321(0](1] & {c), Rules of Procedure,

& No MPRE recommended Reason:

2y O Oiher Conditions:

Stayed Suspension
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Inthe MG“@I’ or . Case numbel'(S):

- JAMES MICHAEL V. FITZPATRICK 95-0-18080

SIGNATURE OF THE PARTIES

By thelr signatures below, the parties and their counsel, as applicable, signify their agreement
with each of the recitations and each of the ’rerms and conditions of this Stipulation Re Facts,
Conc!usnons of Lc:lw qnd Dlsposmon

Date Respondent’s signafure Frin? nome K

Date ' Respondent’s Counsel’s signature Print name

-3 . - .
0 t PAUL T. O'BRIEN
ol Counsel's s re Print name

(Stipulation form approved by S8C Execulive Commitee 10/14/2000. Revised 12/14/2004.) ’ Stayed Suspensian
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in the Mcafter of Case number{s):

JAMES MICHAEL V. FITZPATRICK | 95-0-18080

ORDER

Finding the stipulation to be fair to the parties and that it adequately protects the public,
IT IS ORDERED that the requested dismissal of counts/charges, if any, is GRANTED without
prejudice, and: :

The stipulated facts and dispositibn are APPROVED and the DISCIPLINE
RECOMMENDED to the Supreme Court.

|:| The stipulated facts and disposition are APPROVED AS MODIFIED s set
forth below, and the DISCIPLINE IS RECOMMENDED io the Supreme Court.

E| All Hearing dates are vacated.

The parties are bound by the stipulation as approved uniess: 1) a motion to withdraw or
modify the stipulation, filed within 15 days after service of this order, is granted; or 2) this
court madifies or further modifies the approved stipulation. (See rule 135(b), Rules of
Procedure.} The effective date of this disposition is the effective date of the
Supreme Court order hereln, normally 30 days after flle dafe. {See rule 953(a),
Callfornia Rules of Court)

RICHARD A. HONN
Judge of the State Bar Court

{Form adopted by the SBC Executive Commitee (Rev. 2/25/05) Stayed Suspension
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ATTACHMENT TO

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION

IN THE MATTER OF: JAMES MICHAEL V. FITZPATRICK
CASE NUMBER(S): 95-0-18080

STATEMENT OF FACTS.

| Respondent admits that the following facts are true and that he/she is culpable of violations of
the specified statutes and/or Rules of Professional Conduct.

1. mor abdut 1994, Respondent was employed by the San Diego County District Attorney as a
deputy district attorney. Between 1989 and 1994, Respondent had worked in the gang unit of the
District Attorney’s office under the supervision of Deputy District Attorney Keith Burt. In 1994, Burt
was heavily occupied with another criminal prosecution and Respondent was largely responsible for the
day-to-day operations of the gang unit. At that time, Respondent was assigned the prosecution of a
criminal matter entitled People v. Jemal Kasim, San Diego Superior Court, case no. CR 1439651 (“‘the
Kasim matter”). The Kasim matter involved an assault on Abdul Mustafa in October 1989 by Mathew
Miner (“Miner™), acting in concert with Enrique Gonzalez (“Gonzalez™), Simon Jara (“Jara”), and Elliot
Limbrick. These individuals were members of a street gang known as the “Southside Mob”. The three
individuals were recruited to assault Mustafa by Jemal Kasim (“Kasim™).

2. Between 1989 and 1992, Gonzalez and Jara had numerous contacts with law enforcement
officers, chiefly National City Police detective Mark Musgrove (“Musgrove”). During this time period,
both Gonzalez and Jara provided Musgrove with information regarding various gang activities. In 1990,
Gonzalez was convicted on a charge of petty theft. Gonzalez violated the terms of his probation in that
matter and, on July 3, 1990, his probation was revoked and reinstated, and modified to require 92 hours
of volunteer work with the National City Police Department. Gonzalez satisfied that condition of his

probation by spending time discussing gang activities with Musgrove. Neither Gonzalez nor Jara,

9 ATTACHMENT PAGE 1
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howe\.fer, were registered informants with the National City Police Department or the Special
Operations Division of the San Diego County District Attorney’s Office (the unit in that ofﬁée
responsible for maintaining informant files). In 1991, Musgrove arrested Gonzalez for attempted
murder. Immediately thereafter, Respondent’s supervisor ordered that the investigation in the Kasim
matter be suspended until the new criminal charges against Gonzalez were resolved. Respondent’s
supervisor further ordered Respondent to have no involvement whatever with Gonzalez’ new criminal
case, and directed a separate unit of the District Attorney’s office to prosecute the new case against
Gonzaléz. In that matter, Gonzalez pled guilty tp th-e lesser charge bf assault with a deadly Weapon {in
1992).! Gonzalez was not sentenced to state pﬁson. In or about this time, Musgrove also wrote a letter
of recommendation to assist Gonzalez in finding employment.

3. Gonzalez and Jara were both called as witnesses for the People at the preliminary healjing and
trial in the Kasim matter. While the Kasim matter was pending, apparently on the recommendation of
the Asststant District Attorney, Gonzalez and Jara were not arrested for their respective roles in the
assault on Mustafa. Gonzalez and Jara were not charged in the assault until July 1996.

4. On March 7, 1994, Kasim’s trial counsel, John Cotsirilos (“Cotsirilos™), made an informal
discovery request of Respondent seeking all information regarding any promises, inducements, threats
and benefits regarding Gonzalez in his role as a police informant. On March 21, 1994, Respondent

informed Cotsirilos in writing that all discoverable information had been provided to the defense. On

April 11, 1994, Cotsirilos filed a formal discovery motion seeking the same information.
5. On June 13, 1994, before the presentation of evidence, Cotsirilos told the court that he did not

believe that the defense had been provided with complete discovery regarding Gonzalez and Jara.

1}.‘inisgrorwe attended Gonzalez’ sentencing hearing at the request of the Deputy District Attorney
who was prosecuting the new matter in the event the judge had any questions about Gonzalez. In court,
Musgrove was not asked any questions by anyone, and made no statements on Gonzalez’ behalf.

10 - ATTACHMENT PAGE 2
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Respohdent represented to the court and counsel that Gonzalez and Jara were not police informants,’
and had not received any promises or benefits for their testimony. On that same day, an in camera
hearing was held on the discovery motion, immediately iarior to commencement of trial in the Kasim
matter.’ At that time, Respondent represented to Cotsirilos and the court that Gonzalez was not a police
informant and that Gonzalez and Jara had not received any promises or benefits for their testimony. At
no time did Respondent disclose to Cotsirilos or to the court that Gonzalez had discharged his
community service in the theft case by providing information to Musgrove, that Musgrove had assisted
Gonzalez at his sentencing hearing on the assaul; with a deadly weapon charge and that Musgrove had
written a letter of reference on Gonzalez’ behalt;. Respondent further represented that Gonzalez’
contacts with Musgrove were informal and did not amount to informant status.*

6. On June 22, 1994, another in camera hearing was held in the Kasim matter on discovgry
issues. At the héaring, Cotsirilos informed the court that his research had revealed Musgrove’s

attendance at Gonzalez’ sentencing hearing in the assault with a deadly weapon matter and Gonzalez’

discharge of his community service in the petty theft matter by holding discussions with Musgrove.
After the conclusion of this hearing, Respondent was ordered by the court to disclose all information

relating to Gonzalez’ and Jara’s cooperation with any law enforcement agency and all benefits received

“Insofar as neither was listed on the previously mentioned lists maintained by the National City
Police Department and the San Diego District Attorney’s Special Operations Division, that was
technically a “true” statement. '

*Respondent requested the in camera hearing at the outset, and informed the judge of potential,
outstanding discovery issues that would require the ruling(s) from the court.

*Respondent had Detective Musgrove present during the iz camera hearing to personally
describe for the court the extent of his relationship with Gonzalez and Jara, and to answer any questions
that the court might have. During the in camera hearing, Respondent took the position that, based upon
his knowledge and Detective Musgrove’s representations, Gonzalez’ and Jara’s contacts with Musgrove
were informal and did not amount to informant status. During the in camera hearing, however,
Musgrove neglected to inform the court and Respondent that Gonzalez had discharged his community
service in the theft case in part by spending time discussing his gang activities with him, that he
(Musgrove) attended Gonzalez’ sentencing hearing for the assault with a deadly weapon charge at the
request of the Deputy District Attorney who was prosecuting the case, and that he (Musgrove) wrote a
letter of recommendation to assist Gonzalez in finding employment.
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by Gonzalez and Jaraasa fesult of their status as informants.

7. In 1994, Gonzalez was subject to deportation proceedings because of the 1992 assault with a
deadly weapon conviction. On June 23, 1994, Respondent wrote a letter to Gonzaléz’ immigration
attorney. In that letter, Respondent stated:

“I expect that the trial will conclude in two weeks. Following that, that the District

Attorney will make certain decisions regarding Enrique Gonzalez including decisions

which may affect Gonzales’s past criminal convictions and decisions about future

criminal charges. ¥ Those decisions wi11 not be made by July 13, 1994.”

At no time did Respondent provide a copy of, d:isclose the existence of, or acknowledge the fact that he
had written the letter to the defense in the Kasim matter.®

8. Respondent, was ordered by the court in the Kasim matter on June 22, 1994, to make full

disclosure to the defense of potentially exculpatory evidence, actions within the course of his duty as an

attorney.

9. Respondent had a duty to provide potentially exculpatory evidence to the defense in the
Kasim matter [Brady v. Maryland (1963) 373 U.S. 83, 87; In Re Ferguson (1971) 5 Cal. 3d. 525, 531;
Penal Code section 1054.1(e)]. That duty included evidence regarding any induéements made to
prosecution witnesses for favorable testimony [People v. Westmoreland (1976) 58 Cal App.3d 32,45), as
well as that of Respondent’s intervention in Gonzalez’ immigration matter was a benefit to Gonzalez.

10. On June 24, 1994, Gonzalez was called as a witness for the People at the trial for the Kasim
matter. In response to Respondent’s questions on direct examination, Gonzalez testified that he
understood that he would be criminally charged for his conduct in the shooting of Mustafa.

11. On June 27, 1994, Jara was called as a witness for the People at the trial for the Kasim

‘Respondent learned of the pending immigration matter for the first time on June 23, 1994
throngh Gonzalez’ immigration attorney, and wrote the letter at the request of that attomey so that she
could present the letter in open court to the immigration judge.
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matter. In response to Respondent’s questions on direct examination, Jara testified that he had received
no benefits for his testimony.

12. On or about July 8, 1994, Respondent made his closing argument to the jury in the Kasim

matter. During his closing argument, Respondent represented that no benefits had been extended to
Gonzalez or Jara for the testimony and that Gonzalez and Jara would be prosecuted for their roles in the
assault on Mustafa.

13. The jury in the Kasim matter found Kasim guilty of one count of conspiracy to commit
aggravated mayhem and one count of aggravatec}- mayhem. Kasim was sentenced to life in prison with
the possibility of parole. Following the conviction, Kasim filed a petition for habeas corpus, alleging,
inter alia, prosecutorial misconduct. g

14. On July 13, 1994, Gonzalez was ordered deported. On that same day, Respondent wrote to
Gonzalez’ immigration counsel, stating;

“The Kasim/Miner trial ended yesterday, July 12, 1994, I expect the District Attorney

will now file one or more charges against Enriqgue Gonzalez for his involvement in an

incident which occurred on Qctober 26, 1989. § Those charges may include Conspiracy

to Commit Aggravated Mayhem, Attempted Murder and Attempted Mayhem. At this

point, it is in our best interest to have Enrique Gonzalez remain in the United States so

that he may be prosecuted for these offenses.”

At no time did Respondent disclose the pendency of Gonzalez’ immigrétion matter, the existence of the
July 13, 1994 letter, or the fact that he had written it, to the defense in the Kasim matter.

15. On October 11, 1994, Respondent agreed to allow Gonzalez to withdraw his plea to the

1992 assault with a deadly weapon conviction and substitute & plea to a lesser included offense and then

have the conviction to the lesser included offense expunged.® Following the expungement, Gonzalez’

*Respondent acted with the consent and authorization—and at the direction—of his superiors in
the San Diego County District Attorney’s Office in permitting the pleas withdrawal.
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immigration attorney sucussfnﬂy argued against his deportation based on thﬁ fact the felony conviction
bad been expunged. At no time did Respondent disclose these events to the defense in the Kasim
matter. | 7 |

16. On April 24, 1996, the Court of Appeal ordered thet an evidentiary hearing be held pursuant
‘to Kasim’s petition for writ of habeas corpus regarding the allegations of prosecutorial misconduct.

17. On. or about August 7, 1997, based on the findings of the appointed referee, the Court of
Appesl reversed Kasim's conviction duc to prosecutorial misconduct committed by Respondent, which

denied Kasim a fair trial.

CONCLUSIONS OF LAW,

By failing to inquire of Detective Musgrove as to benefits extended to Gonzalez in his prior
crimina) prosecutions, failing to disclose his intervention in Gonzalez’ immigration matter to the
dofense in the K asim matter, and failing to disclose his knowledge of those benefits to the defense in the
Kasim matter, Respondent violated the court’s order and breached his duty to produce potentially
exculpatory evidence, all in wilful violation of rule 5-220, Rules of Professional Conduct, and Business
and Professions Code section 6103.

By representing that no benefits had been extended to Gonzalez by the prosecution, when in fact
a minimally competent inquiry would have shown otherwise, Respondent failed to employ such means

as are consistent with truth, in wilful violation of tule 5-200{A), Rules of Professional Conduct.

PENDING PROCEEDINGS.

The disclosure date referred to, on page ons, paxagraph A(7), was March 21, 2005.

COSTS OF DISCIPLINARY FROCEEDINGS.
Respondent acknowledges that the Office of the Chief Trial Counsel has informed Respondent

that as of March 21, 2005, the estimated prosecution costs in this matter are approximately $2,103.80.
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Réspondent acknowledges that this figure is an estimate only and that it doeé not include State Bar
Court costs which will be included in any final cost agsesement. Respondent further acknowledges that
should this stipulation be rejected or should relief from the stipulation be granted, the costs in this matter

may mcrease due to the cost of further proceedings.

AUTHORITIES SUPPORTING DISCIPLINE.

Davidson v. State Bar (1976) 17 Cal. 3 570, resulted in a public reproval where a defense
attorney concealed information regarding his client’s whersabouts.

The Respondent in DiSabatino v. Stase Bar (1980) 27 Cal.3d 159, received a public reproval
after he forum-shopped for a bail reduction for his client and did not let the court know he had been
turned down by other judges.

Tn Olgnain v. State Bar, (1980) 28 Cal.3d 195, Respondent fabricated evidence for usc in the State
Bar Ciourt, and received a six month actual suspension aithough he had a record of prior discipline that
also involved misrepresentations/acts of moral turpitude.

The Respondent in Garlow v. State Bar (1988) 44 Cal.3d 689, received an actual suspension of
six months for misrepresentations to the court (in addition to other misconduct), although he hada
record of three prior impositions of discipline.

In Davis v. State Bar (1983) 33 Cal.3d 231, Respondent received one year actual for multiple
acts of misconduct that included wilful deception of a ¢ourt, and Respondent had a prior record of
discipline that demonstrated an ongoing substantial disregard for his clients, and a recurring lack of
candor.

Tn Arm v. State Bar (1990) 50 Cal.3d 763, Respondent received 18 months actual suspension for
misleading a court and for multiple additional acts of misconduct (including trust fund
violations)}—Arm had three priors.

In Jn the Matter of Farrell (Review Dept. 1991) 1 Cal. State Bar Ct. Rptr. 490, the Respondent
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receivéd six months actual after making multiple misrepresentations to the court and altering/fabricating
a subpoena and proof of service, in addition to failing to cooperate with the State Bar.

In People v. Reichman, 819 P.2d 1035 (Colo. 1991), (a Colorado disciplinary matter), an
(elected) District Attorney received a public censure after being found culpable of essentially fabricating
a prosecution (filing fictitious charges) in an effort to further a “‘sting” operation. The attomey aided in
a plan to rehabilitate an undercover agent’s cover by filing a false criminal complaint and pérmitting
false statements to be made to a judge who was unaware of the agent’s identity and of the fact that the
criminal charges were false.

The Supreme Court in Vaughn v. State Ear (citing to Arden v. State Bar) held that while the
delay in the proceedings does not warrant dismissal, it is a factor to be considered in the disposition:
“[T]he pendency of disciplinary proceedings for period exceeding three years is in itself an ordeal

warranting mitigation of punishment.”

ADDITIONAL MITIGATING CIRCUMSTANCES.

Continued from page 4. The Office of the Chief Trial Counsel acknowledges that the events or
factors included in this stipulation (identified in the form portion of this document at page 4, and more
fully described below) as mitigating circumstances have been established by clear and convincing
evidence by the Respondent during the investigation of this matter—or are of a nature that would be
appropriate for judicial notice were this matter to proceed to a trial. The parties further stipulate that the
mitigating factors demonstrate that the public, courts and legal profession would be adequately
protected by the recommended disposition, which is a more lenient degree of sanction than is otherwise
set forth in the Standards of Attorney Sanctions for Professional Misconduct for the particular acts (and

omissions) acknowledged herein.
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FAC'I"S SUPPORTING MITIGATING CIRCUMSTANCES,

(6) Continued. A period of fen years has passed since Respondent’s misconduct. The State
Bar’s investigation and prosecution were delayed by reasons not caused by Respondent (including, infer
alia, lengthy appeals in the underlying matter and in another criminal case arising out of a criminal
prosecution in the San Diego Superior Court in which Respondent was an integral witness, as well as the
1998-2000 funding crisis that brought disciplinary matters to a virtual standstill).

(11) Continued. Shortly after the time of Respondent’s misconduct, the State Bar received
complaints from various sources, iﬁcluding two gomplaining witnesses. Both complaining witnesses
now believe that Respondent is a person of gooci character, a valued asset to the legal community in San
Diego County, an honest and forthright advocate, and a responsible citizen in the greater community.
Respondent, further, has received broad support in responding to the charges in this matter from gitizens
of San Diego County, including numerous, distinguished members of the bench and bar.

(12) Continued. See narratifes associated with mitigation items (6) and (11), immediately

above.

STATE BAR ETHICS SCHOOL..

Because respondent has agreed to attend State Bar Ethics School as part of this stipulation,
respondent may receive Minimum Continuing Legal Education credit upon the satisfactory completion

of State Bar Ethics School.
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CERTIFICATE OF SERVICE
[Rule 62(b), Rules Proc.; Code Civ. Proc., § 1013a(4)]

I am a Case Administrator of the State Bar Court of California. I am over the age of eighteenand nota
party to the within proceeding. Pursuant to standard court practice, in the City and County of Los Angeles,
on April 27, 2005, I deposited a true copy of the following document(s):

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION
AND ORDER APPROVING, filed April 27, 2005

in a sealed envelope for collection and mailing on that date as follows:

[X] by first-class mail, with postage thereon fully prepaid, through the United States Postal Service at
Los Angeles, California, addressed as follows:

JAMES M VINCENT FITZPATRICK ESQ

101 W BROADWAY #1950
SAN DIEGO CA 92101

[X]  byinteroffice mail through a facility regularly maintained by the State Bar of California addressed
as follows:
Paul T. O’Brien, Enforcement, Los Angeles

I hereby certify that the foregoing is true and correct. Executed in Los Angeles, California, on April27,
2005.

}a_&ZL K. lppbd
/&z::‘zfgj;;::ﬁ;i%

v State Bar Court

Cettificate of Service.wpt




