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Note: All information required by this form and any additional information which cannot be provided in
the space provided, must be set forth in an attochment to this stipulation under specifk:: headings, e.g.,
"Facts," "Dismissals," "Conclusions of Law," "Supporting Authorify," etc.

A, Parties’ Acknowledgments:

[1) Respondent is a member of the State Bar of California, admitted December 15, 1986
(date)

(2) The padles agree to be bound by the factual stipulations conlained herein even if conclusions of law or
disposition are rejected or changed by the Supreme Court.

[3] Atl investigations or proceedings listed by case number in the Caption of this stipulatlon are entirely
resolved by this stipulation, and are deemed consolidated. Dismissed charge(s)/count(s] are listed under
"Dismissals." The stlpulatlon and order consist of 17 pages.

[4] A statement of acts or omissions acknowledged by Respondent as cause or causes for discipline is
included under "Facts."

(5] Conclusions of law, drawn from and specifically referring to the facts are also Included under "Conclusions of
Law."

(6) The parties must include suppadlng authority for the recommended level of discipline under the heading
"Suppodlng Authority."

(7) No more than 30 days prior to the filing of this stipulation, Respondent has been advised in wdting of any
pending investigation/proceeding not resolved by this stipuiotlon, except for cdminal investigations.

(Stipulation form approved by SBC Executive Comrnllee 10/I 6/2000. Revlse~ 12/16/2004.) Stayed Suspension
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Payment of Disclpllnary Costs--Respondent acknowleages the pmvislons of Bus. & Prof. Code §§6086.10 &
6140.7. [Check one optlon only]:
[a] I~ casts added to membership fee for calendar year following effective date of discipline
{b] [] casts to be paid in equal amounts prior to Februaw I for the following membership years:

(hardship, special circumstances or other good cause per rule 284, Rules of Procedure)
(c] [] costs waived in pad as set faith In a separate altachment entitled "Partial Waiver of Costs"
(d] [] costs entirely waived

B. Aggravating Clrcumstances [for deflnltlon, see Standards for Attorney Sanctions
for Professional Misconduct, standard 1.2[b]]. Facts supporting aggravating
circumstances are requlred.

[I] [3 Prior record of dlsalpllne [see standard 1.2[t)]

[a] [] State Bar Coud case # of prlor case

[b] [] Dote prior discipline effective

[c] [] Rules of Professional Conduct/State Bar Act vlolatlons:

(d] [] Degree of prior discipline

(el [] If Respondenl has two or more incidents of prior discipline, use space provided below or a
separateaflochment entitled "Prior Discipline".

[3] []

(4) []

(5) []

Dishonesty: Respondent’s misconduct was surrounded by or followed by bad faith, dishonesty,

concealment, overreaching or other violations of the State Bar Act or Rules of Professional Conduct.

1~ust Vlolatlon: Trust funds or properly were involved and Respondent refused or was unable to account
to the client or person who was the object of the misconduct for improper conduct toward said funds or
property.

Harm: Respondent’s mlsaonduct harmed significantly a client, the Public or the administration of justice.

Indifference: Respondent demonstrated Indifference toward rectification of or atonement for the
cansequences of his or her misconduct.

(Sllpulatlon form approved by SBC Executive Commitee 10/16/2000. Revised 12/16/2004.) Stayed Suspemlon
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[6) []

(7]

Lack of Cooperation: Respondent dlsplayed a lack of candor and cooperation to victims of his/her
misconduct or to the State Bar during disciplinary investigation or proceedings.

[] Multlpfe/Pattem of Ml~...onduct: Respondent~s current misconduct evidences multiple acts of
wrongdoing or demonstrates a pattern of misconduct.

[8) [] No aggravating clrcumstances are Involved.

Addltlonal aggravating clrcumstances:

C. Mltlgating Circumstances [see standard 1.2[e]]. Facts supporting mltlgatlng
circumstances are required.

[I] ~ No Prior Dl~clpllne: Respondent has no prior record of discipline over many years of practice

[2) [] No Harm: Respondent did not harm the client or person who was the oblect of the misconduct.

13) gg Candor/Cooparation: Respondent displayed spontaneous candor and cooperation with the victims of
his/her misconduct and to the State Bar during disciplinary Investigation and proceedings.

(4) Remorse: Respondent promptly took objective steps spontaneously demonstrating remorse and
recognition of the wrongdoing, which steps were designed to timely atone for any consequences of his/her
misconduct.

(5] [] Restitution: Respondent paid $ on
In restitution to
cdmlnal proceedings.

without the threat or force of disciplinary, civil or

[6) [] Delay: These disciplinary proceedings were excessively delayed. The delay Is not attributable to
Respondent and the delay prejudiced him/her.

(7] rn Good Falth: Respondent acted In good faith.

(8] r~ Emotlonal/Physlcal Dlfflculfies: At the time of the stlpuloted act or acts at professional misconduct
Respondent suffered extreme emotional difficulties or physical disabilities which expert testimony would
establish was directly responsible for the misconduct. The difficulties or disabilitles were not the product of
any Illegal conduct by the member, such as illegal drug or substance abuse, and Respondent no longer
suffers from such difficulties or disabilities.

(9) r~ Family Problems: At the time of the misconduct, Respondent suffered extreme difficulties in hls/her
personal life which were other than emotional or physical In nature.

(Stipulation form approved by SBC Executive Comm~tee 10/16/2000. Revised 12/I 6/2004.] Stayed Suspension
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(lOJ []

[13] o

Addltlonc

Severe Flnanclal Stress: At the time of the mlsconduct, Resoondent suffered from severe financial stre~s
which resulted from circumstances not reasonably foreseeable or which were beyond his/her control and
which were dlrectly responslble for the misconduct.

Good Character: Respondent’s good character Is attested to by a wide range of references in the legal
and general communities who are aware of the full extent of his/her misconduct.

Rehabllllation: Conslderable time has passed since the acts of professional misconduct occurred
followed by convincing proof of subsequent rehabilitation.

No mltlgatlng clrcumstances are involved.

mltlgattng clrcumstances:

See ~achmen~ p.8

D. Dlsclpllne

I. [] StayedSuspen~on.

[a] ¯

I.       ~

ii. []

lii.

Cb] []

Respondent must be suspended from the practice of law for o period of T~o (2) years

and until Respondent shows proof satisfactory to the State Bar Court of rehabilitatlon and
present fitness to practice and present learning and ability In the law pursuant to standard
1.4[c][ii], Standards for Altomey Sanctions for Professk:)nal Misconduct.

and until Respondent pays restitution as set forth In the Financial Conditions form attached
to this Stipulation.

[]    and until Respondent does the following:

The above-referenced suspension Is stayed.

Respondent is placed on probation for a period of ~,~o (2") ",/ears                      , which
will commence upon the effective date of the Supreme Court order herein. [See rule 953, California Rules
of Court.]

(Sllpulation form approved by SBC Executive Commitee 10/I 6/2000. RevL~d 12/16/2004.) Stayed Suspenslon
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(I)

Aclclitlonal Condltlons of Probatlon:

During the probation period, Respondent must comply with the provisions of the State Bar Act and
Rules of Professional Conduct.

[3]    []

[4]     []

(5)    []

[6)    []

[7)    [~

[8)    []

Within ten (I 0) days of any change, Respondent must report to the Membership Records Office of
the State Bar and to the Office of Probation of the State Bar of California ("Office of Probation"], all
changes of information, including current office address and telephone number, or other address
for State Bar purposes, a~ prescribed by section 6002. I of the Business and Professions Code.

Within 30 days from the effective date of disclpllne, Respondent must contact the Office of
Probation and schedule a meeting with Respondent’s assigned probation deputy to discuss these
terms and conditions of probation. Upon the direction of the Office of Probation, Respondent must
meet with the probation deputy either In-person or by telephone. During the period of probation.
Respondent must promptly meet with the probation deputy as directed and upon request.

Respondent must submlt wrffien quarterly reports to the Office of Probation on each JanuaP/10,
April 10, July 10, and October 10 of the period of probation. Under penalty of perjury, respondent
must state whether respondent has complied with the State Bar Act, the Rules of Professional
Conduct, and all conditions of probation during the precedlng calendar quarter. Respondent must
also state in each report whether there are any proceedings pending against him or her in the State
Bar Court and, if so, the case number and current status of that proceeding. If the flrst:report would
cover less than 30 days, that report must be submitted on the next quarter date, and cover the
extended period.

In addition fo all quarteriy reports, a final report, confalning the same information, Is due no earlier
than twenty (20) days before the last day of the period of probation and no later than the last day
of probation.

Respond:lent must be assigned a probation monitor. Respondent must promptly review the terms
and conditions of probation with the probation monltor to establish a manner and schedule of
compliance. During the period of probation, Respondent must furnish to the monitor such reports
as may be requested, In addition to the quarterly reports required to be submitted to the Office
of Probation. Respondent must cooperate fully with the probation monitor.

Subject to assertion of applicable privileges, Respondent must answer fully, promptly and
truthfully any inquiries of the Office of Probation and any probation monitor assigned under
these conditions whlch are directed to Respondent personally or in writing relating to whether
Respondent IS complying or has compiled with the probation conditions.

Withln one [I] year of the effective date of the discipline herein, respondent must provide to the
Office of Probation satisfactory proof of attendance at a sesslon of the Ethics School, and passage
of the test given at the end of that session,

r’l No Ethics School recommended. Reason:

Respondent must comply with all conditions of probation imposed in the underlying criminal matter
and must so declare under penalty of perjury in conjunction with any quarterly report to be filed
with the Office of Probation,

[] The following conditions are attached hereto and Incorporated:

[]    Sui:~’tance Abuse Conditions r-1 Law Office Management Conditions

[]    Medical Conditions [] Financial Conditions
[Stlpulallon form approved by SBC Executive Comrnllee 10/I 6/2000. Rev~ec112J16/2004.] S/ayec~ Suspension
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F. Other Conditions Negotiated by the Parties:

(I] Multlstate Professional Responslbllity Examlnatlon; Respondent must provide proof of
passage of the Multistate Professional Responsibility Examination ["MPRE"), administered by the
National Conference of Bar Examiners, to the Offlce of Probation within one year. Fallure to pass
the MPRE results In actual suspension wlthout further hearlng untll passage. But see rule
951[b], Callfomla Rules of Court, and rule 321[a][I] & [c], Rules of Procedure.

[] No MPRE recommended. Reason:

[2] [] Other Condltlons:

IStipulatlon fon’n app;oved by SBC Executive Commltee 10/16/2000. Revised 12116/2004,) Stayed Suspension
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In the MatTer or

JAMES MICHAEL V. FITZPATRICK

Case numbers):

95-0-18080

SIGNATURE OF THE PARTIES

By their signatures below, the parties and their counsel, as applicable, signify their agreement
with each of the recitations and each of the terms and conditions of this Stipulation Re Facts,
Conclusions of Law and Disposition.

Date Respondeni’s signature
.TA~IK ~ ~T ~T-TAP~T.

Print name

Date Respondent’s Counsel’s slgnalure

Del~ Trial Couns~

P~int name

PAUL T. O’BRIEN
Print name

[Stipulation form approved by SBC Executive Commitee 10/16/2000. Revised 12116/2004.] $1ayed Susper’,slon
7



Do not write above this line.)
In the Matter of

JAMES MICHAEL V. FITZPATRICK

Case number(s):

95-0-18080

ORDER

Finding the stipulation to be fair to the padies and that it adequately protects the public.
IT IS ORDERED that the requested dismissal of counts/charges, if any, is GRANTED without
prejudice, and:

[] The stipulated facts and disposition are APPROVED and the DISCIPLINE
RECOMMENDED to the Supreme Court.

[] The stipulated facts and disposition are APPROVED AS MODIFIED as set
forth below, and the DISCIPLINE IS RECOMMENDED to the Supreme Court.

[] All Hearing dates are vacated.

The parties are bound by the stipulation as approved unless: 1) a motion to withdraw or
modify the stipulation, filed within 15 days after service of this order, is granted; or 2) this
court modifies or further modifies the approved stipulation. (See rule 135(b), Rules of
Procedure.) The effective date of this disposition is the effective date of the
Supreme Court order hereln, normally 30 days after file date. {See rule 953[a],
Callfornla Rules of Court.]

RICHARD A. HONN
Judge of the State Bar Court

[Form adopted by the SBC Executive Commitee [Rev. 2125/05) Stayed Suspension



ATTACHMENT TO

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION

IN THE MATTER OF: JAIVIES MICHAEL V. FITZPATRICK

CASE NUMBER(S): 95-0-18080

STATEMENT OF FACTS.

Respondent admits that the following facts are true and that he/she is culpable of violations of

the specified statutes and/or Rules of Professional Conduct.

1. In or about 1994, Respondent was employed by the San Diego County District Attorney as a

d~puty district attorney. Between 1989 and 1994, Respondent had worked in the gang unit of the

District Attorney’s office under the supervision of Deputy District Attorney Keith Butt. In 1994, Butt

was heavily occupied with another criminal prosecution and Respondent was largely responsible’ for the

day-to-day operations of the gang unit. At that time, Respondent was assigned the prosecution of a

criminal matter entitled People v. Jemal Kasim, San Diego Superior Court, case no. CR 1439651 ("the

Kasim matter"). The Kasim matter involved an assault on Abdul Mustafa in October 1989 by Mathcw

Miner ("Miner’), acting in concert with Enrique Gonzalez ("Gonzalez"), Simon Jara ("Jara"), and Elliot

Limbrick. These individuals were members of a street gang known as the "Southside Mob". The three

individuals were recruited to assault Mustafa by Jemal Kasim ("Kasim").

2. Between 1989 and 1992, Gonzalez and Jara had numerous contacts with law enforcement

officers, chiefly National City Police detective Mark Musgrove ("Musgrove"). During this time period,

both Gonzalez and Jara provided Musgrove with information regarding various gang activities. In 1990,

Gonzalez was convicted on a charge of petty theft. Gonzalez violated the terms of his probation in that

matter and, on July 3, 1990, his probation was revoked and reinstated, and modified to require 92 hours

of volunteer work with the National City Police Department. Gonzalez satisfied that condition of his

probation by spending time discussing gang activities with Musgrove. Neither Gonzalez nor Jara,

9 ATTACI~MENT PAGE 1



however, were registered informants with the National City Police Department or the Special

Operations Division of the San Diego County District Attorney’s Office (the unit in that office

responsible for maintaining informant files). In 1991, Musgrove arrested Gonzalez for attempted

murder. Immediately thereafter, Respondent’s supervisor ordered that the investigation in the Kasim

matter be suspended until the new criminal charges against Gonzalez were resolved. Respondent’s

supervisor further ordered Respondent to have no involvement whatever with Gonzalez’ new criminal

case, and directed a separate unit of the District Attorney’s office to prosecute the new case against

Gonzalez. In that matter, Gonzalez pied guilty to the lesser charge of assault with a deadly weapon (in

1992).1 Gonzalez was not sentenced to state prison. In or about this time, Musgrove also wrote a letter

of recommendation to assist Gonzalez in finding employment.

3. Gonzalez and Jara were both called as witnesses for the People at the preliminary hearing and

trial in the Kasim matter. While the Kasim matter was pending, apparently on the recommendation of

the Assistant District Attorney, Gonzalez and Jara were not arrested for their respective roles in the

assault on Mustafa. Gonzalez and Jara were not charged in the assault until July 1996.

4. On March 7, 1994, Kasim’s trial counsel, John Cotsirilos ("Cotsirilos"), made an informal

discovery request of Respondent seeking all information regarding any promises, inducements, threats

and benefits regarding Gonzalez in his role as a police informant. On March 21, 1994, Respondent

informed Cotsirilos in writing that all discoverable information had been provided to the defense. On

April 11, 1994, Cotsirilos filed a formal discovery motion seeking the same information.

5. On June 13, 1994, before the presentation of evidence, Cotsirilos told the court that he did not

believe that the defense had been provided with complete discovery regarding Gonzalez and Jara.

1Musgrove attended Gonzalez’ sentencing hearing at the request of the Deputy District Attorney
who was prosecuting the new matter in the event the judge had any questions about Gonzalez. In court,
Musgrove was not asked any questions by anyone, and made no statements on Gonzalez’ behalf.

I0 ATTACBMENT PAGE 2



Respondent represented to the court and counsel that Gonzalez and Jara were not police informants,2

and had not received any promises or benefits for their testimony. On that same day, an in camera

hearing was held on the discovery motion, immediately prior to commencement of trial in the Kasim

matter.3 At that time, Respondent represented to Cotsirilos and the court that Gonzalez was not a police

informant and that Gonzalez and Jara had not received any promises or benefits for their testimony. At

no time did Respondent disclose to Cotsirilos or to the court that Gonzalez had discharged his

community service in the theft case by providing information to Musgrove, that Musgrove had assisted

Gonzalez at his sentencing heating on the assault with a deadly weapon charge and that Musgrove had
..

written a letter of reference on Gonzalez’ behalf. Respondent further represented that Gonzalez’

contacts with Musgrove were informal and did not amount to informant status.4

6. On June 22, 1994, another in camera hearing was held in the Kasim matter on discovery

issues. At the hearing, Cotsitilos informed the court that his research had revealed Musgrove’s

attendance at Gonzalez’ sentencing hearing in the assault with a deadly weapon matter and Gonzalez’

discharge of his community service in the petty theft matter by holding discussions with Musgrove.

After the conclusion of this heating, Respondent was ordered by the court to disclose all information

relating to Gonzalez’ and Jara’s cooperation with any law enforcement agency and all benefits received

2Insofar as neither was listed on the previously mentioned lists maintained by the National City
Police Department and the San Diego District Attorney’s Special Operations Division, that was
technically a "true" statement.

3Respondent requested the in camera hearing at the outset, and informed the judge of potential,
outstanding discovery issues that would require the ruling(s) f~om the court.

4Respondent had Detective Musgrove present during the in camera heating to personally
describe for the court the extent of his relationship with Gonzalez and Jam, and to answer any questions
that the court might have. During the in camera heating, Respondent took the position that, based upon
his knowledge and Detective Musgrove’s representations, Gonzalez’ and Jara’s contacts with Musgrove
were informal and did not amount to informant status. During the in camera hearing, however,
Musgrove neglected to inform the court and Respondent that Gonzalez had discharged his community
service in the theft case in part by spending time discussing his gang activities with him, that he
(Musgrove) attended Gonzalez’ sentencing hearing for the assault with a deadly weapon charge at the
request of the Deputy District Attoruey who was prosecuting the case, and that he (Musgrove) wrote a
letter of recommendation to assist Gonzalez in finding employment.

Ii ATTAC~_ENT PAGE 3



by Gdnzalez and Jara as a result of their status as informants.

7. In 1994, Gonzalez was subject to deportation proceedings because of the 1992 assault with a

deadly weapon conviction. On June 23, 1994, Respondent wrote a letter to Gonzalez’ immigration

attorney. In that letter, Respondent stated:

"I expect that the trial will conclude in two weeks. Following that, that the District

Attomey will make certain decisions regarding Enrique Gonzalez including decisions

which may affect Gonzales’s past criminal convictions and decisions about future

criminal charges. ¶ Those decisions will not be made by July 13, 1994."

At no time did Respondent provide a copy of, disclose the existence of, or acknowledge the fact that he

had written the letter to the defense in the Kasim matter,s

8. Respondent, was ordered by the court in the Kasim matter on June 22, 1994, to make full

disclosure to the defense of potentially exculpatory evidence, actions within the course of his duty as an

attorney.

9. Respondent had a duty to provide potentially exculpatory evidence to the defense in the

Kasim matter [Brady v. Maryland (1963) 373 U.S. 83, 87; In Re Ferguson (1971) 5 Cal. 3d. 525,531;

Penal Code section 1054.1(e)]. That duty included evidence regarding any inducements made to

prosecution witnesses for favorable testimony [People v. g/estmoreland (1976) 58 Cal App.3d 32,45], as

well as that of Respondent’s intervention in Gonzalez’ immigration matter was a benefit to Gonzalez.

10. On June 24, 1994, Gonzalez was called as a witness for the People at the trial for the Kasim

matter. In response to Respondent’s questions on direct examination, Gonzalez testified that he

understood that he would be criminally charged for his conduct in the shooting of Mustafa.

11. On June 27, 1994, Jara was called as a witness for the People at the trial for the Kasim

5Respondent learned of the pending immigration matter for the first time on June 23, 1994
through Gonzalez’ immigration attorney, and wrote the letter at the request of that attorney so that she
could present the letter in open court to the immigration judge.
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matter. In response to Respondent’s questions on direct examination, Jara testified that he had received

no benefits for his testimony.

12. On or about July 8, 1994, Respondent made his closing argfiment to the jury in the Kasim

matter. During his closing argument, Respondent represented that no benefits had been extended to

Gonzalez or Jara for the testimony and that Gonzalez and Jara would be prosecuted for their roles in the

assault on Mustafa.

13. The jury in the Kasim matter found Kasim guilty of one count of conspiracy to commit

aggravated mayhem and one count of aggravated mayhem. Kasim was sentenced to life in prison with

the possibility of parole. Following the conviction, Kasim filed a petition for habeas corpus, alleging,

inter alia, prosecutorial misconduct.

14. On July 13, 1994, Gonzalez was ordered deported. On that same day, Respondent wrote to

Gonzalez’ immigration counsel, stating:

"The Kasim/Miner trial ended yesterday, July 12, 1994, I expect the District Attorney

will now file one or more charges against Enrique Gonzalez for his involvement in an

incident which occurred on October 26, 1989. ¶ Those charges may include Conspiracy

to Commit Aggravated Mayhem, Attempted Murder and Attempted Mayhem. At this

point, it is in our best interest to have Enrique Gonzalez remain in the United States so

that he may be prosecuted for these offenses."

At no time did Respondent disclose the pendency of Gonzalez’ immigration matter, the existence of the

July 13, 1994 letter, or the fact that he had written it, to the defense in the Kasim matter.

15. On October 11, 1994, Respondent agreed to allow Gonzalez to withdraw his plea to the

1992 assault with a deadly weapon conviction and substitute a plea to a lesser included offense and then

have the conviction to the lesser included offense expunged# Following the expungement, Gonzalez’

6Respondent acted with the consent and authorization--and at the direction--of his superiors in
the San Diego County District Attorney’s Office in permitting the pleas withdrawal.
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~on a~omey ~u~ss~y ~ a~ ~s d~ b~ on ~ ~t ~� ~1o~ �on~on

~ ~ ~xp~. At no time ~d R~ond~t ~sclose thee ev~ to ~� ~e ~ ~e ~

16. ~ A~] 24, 1996, ~� Cou~ of ~e~ ~ ~at m ~n~ h¢~g be held

17. ~ or about A~st 7, 1997. b~d on ~ fln~ of ~� a~o~ ~f~ee, ~� Co~ of

d~ ~ a f~ ~al.

CONCLUSIONS OF LAW.

By failing to inquire ofDetcctiv¢ Mus~rov, as to benefits ¢xtond~ m ~flez ~ ~s prior

c~ pm~o~, f~ to di~lo~ ~s ~t~en~on ~ ~¢z’ i~i~ ma~ to ~0

dvf~ ~ ~o K~ m~, ~ ~ to ~solos¢ ~s ~owl~g¢ erase b~efim m ~� d~f~¢ ~ ~e

~im ~, K~t ~olsmd ~ ~’s ~d~ ~d ~ ~s ~ ~ ~d~

ex~p~o~ ~d~oe, ~I ~ ~I~ ~ola~ of role 5-~0, Rul~ of~fession~ ~u~, ~d Bmine~

~ ~fmsiom CM¢ section 6103.

By re~s~ &at no b~ts h~ bern ~t~d~ ~ ~ez by ~ pms~u~on, wh~ ~

a m~ly ¢~petmt ~ would ~o s~ o~ise, R~ondmt f~l~ m ~ploy such means

~ ~ c~ist~t ~ ~ ~ ~l~[ ~olahon of~Ic 5-200(A), R~ of Pmfessio~ Conduct.

PENDING PROCEEDINGS.

Th© ill,�losure date ~oferred to, on p~© one, parasraph A(7), was Mmch 21, 2005.

COSTS OF DISCIPLINARY PROCEEDINGS.

Respondent acknowledges that th, Office of the Chic~ Tdal Counsel has informed Respondent

mat as of March 21, 2005, r.h¢ es~’~ated prosecution costs in this matter ~e approximately $2,102.80.



Respondent acknowledges that this figure is an eslimsl¢ only and that it does not inclnd~ S~m B~

should this stipu]alion bc rcj~ted or should relief ~om the stipul,~on be gr~tre.d, ~hv cos~ in this malt~

may increase du¢ to the cost of further pmc~dinss.

AUTHORITIES SUPPORTING DISCIPLINE.

David~an v. State Bar (1976) 17 Cal.3d 570, tentflt.~d in a public rep~oval whcxe a d~fanse

attorney conc.calcd information r~arding his client’s whereabouts.

1"he Respondent in D~Sabattno v. State Bar (1980) 27 Cal,3d 159, receiveA a public repmval

aR~ he forum-ahoppsd for a bail t’cdu~tion for his client and did not I~ the ~utt Imow he had be~n

mm~l down by otl~r judli~s.

In Ol~uin v. State Bar, (1950) 2g Cal.3d 19~, Re~pon&m’t fabricated evidence for use in the Sta~e

Ba~ Court, and reccivc~d a six month actual stmpeasion although he had a r©r~ord of prior discipl.in¢ that

also involv~l misrepresentations/acts of moral turpitude.

Th¢ Respondent in Garlow v. ~a~¢ Bar (1988) 44 Cal.3d 589, received an actual suspension of

sLx months for mia~cpre~an~ati~ns to the court (in addition to otl~r mis~omitet), although he had a

t~ord of three prior impositions of discipline

In L)av~ ~, State Bs~ (1983) 33 Cal.3d 23 I, Rexpondent r~ceiwd one y~x actual for multiple

a~ts ofmlscondt~ct that inclu&d wilful dec~tion of a couP, and Rcsponden~ had a prior record of

discipline tha~ demonstrated an ongoing s~bst~ntial disregard foz his cli~, and a re~ttrting lack of

candor.

In Arm v. State Bar 0990) 50 Cal.3d 763, Respondent received 18 months actual suspension for

mlslsadin$ a court and for multiple additional acts ofmiscondu~ (includiu~ trust fund

violati~Arm had th~ prto~s.

In I~ t~ Matter of Farr~ll (Review Dept. 1991) I Cal. State Bar O. Itp~r. ~90, the Rc~’pondent

ATTACI~I~T ~AGE 7



received six months actual after making multiple misrepresentations to the court and altering/fabricating

a subpoena and proof of service, in addition to failing to cooperate with the State Bar.

In People v. Reichman, 819 P.2d 1035 (Colo. 1991), (a Colorado disciplinary matter), an

(elected) District Attorney received a public censure after being found culpable of essentially fabricating

a prosecution (filing fictitious charges) in an effort to further a "sting" operation. The attorney aided in

a plan to rehabilitate an undercover agent’s cover by filing a false criminal complaint and permitting

false statements to be made to a judge who was unaware of the agent’s identity and of the fact that the

criminal charges were false.

The Supreme Court in Vaughn v. State Bar (citing to Arden v. State Bar) held that while the

delay in the proceedings does not warrant dismissal, it is a factor to be considered in the disposition:

"[T]he pendency of disciplinary proceedings for period exceeding three years is in itself an ordeal

warranting mitigation of punishment."

ADDITIONAL MITIGATING CIRCUMSTANCES.

Continued from page 4. The Office of the Chief Trial Counsel acknowledges that the events or

factors included in this stipulation (identified in the form portion of this document at page 4, and more

fully described below) as mitigating circumstances have been established by clear and convincing

evidence by the Respondent during the investigation of this matter---or are of a nature that would be

appropriate for judicial notice were this matter to proceed to a trial. The parties further stipulate that the

mitigating factors demonstrate that the public, courts and legal profession would be adequately

protected by the recommended disposition, which is a more lenient degree of sanction than is otherwise

set forth in the Standards of Attorney Sanctions for Professional Misconduct for the particular acts (and

omissions) acknowledged herein.
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FACTS SUPPORTING MITIGATING CIRCUMSTANCES.

(6) Continued. A period often years has passed since Respondent’s m~sconduct. The State

Bar’s investigation and prosecution were delayed by reasons not caused by Respondent (including, inter

alia, lengthy appeals in the underlying matter and in another criminal case arising out of a criminal

prosecution in the San Diego Superior Court in which Respondent was an integral witness, as well as the

1998-2000 funding crisis that brought disciplinary matters to a virtual standstill).

(11) Continued. Shortly after the time of Respundent’s misconduct, the State Bar received

complaints from various sources, including two complaining witnesses. Both complaining witnesses

now believe that Respondent is a person of good character, a valued asset to the legal community in San

Diego County, an honest and forthright advocate, and a responsible citizen in the greater community.

Respondent, further, has received broad support in responding to the charges in this matter from citizens

of San Diego County, including numerous, distinguished members of the bench and bar.

(12) Continued. See narratives associated with mitigation items (6) and (11), immediately

above.

STATE BAR ETHICS SCHOOL.

Because respondent has agreed to attend State Bar Ethics School as part of this stipulation,

respondent may receive Minimum Continuing Legal Education credit upon the satisfactory completion

of State Bar Ethics School.
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CERTIFICATE OF SERVICE

[Rule 62(b), Rules Proe.; Code Cir. Proe., § 1013a(4)]

I am a Case Administrator of the State Bar Court of California. I am over the age of eighteen and not a
party to the within proceeding. Pursuant to standard court practice, in the City and County of Los Angeles,
on April 27, 2005, I deposited a true copy of the following document(s):

STIPULATION RE FACTS, CONCLUSIONS OF LAW AND DISPOSITION
AND ORDER APPROVING, filed April 27, 2005

in a sealed envelope for collection and mailing on that date as follows:

[X] by first-class mail, with postage thereon fully prepaid, through the United States Postal Service at
Los Angeles, California, addressed as follows:

JAMES M VINCENT FITZPATRICK ESQ
101 W BROADWAY #1950
SAN DIEGO CA 92101

ix] by interoffice mail through a facility regularly maintained by the State Bar of Califorrfia addressed
as follows:

Paul T. O’Brien, Enforcement, Los Angeles

I hereby certify that the foregoing is tree and correct. Executed in Los Angeles, California, on April 27,
2005.


