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 REVIDW DEPARTMENT OF THE STATE BAR COURT

In the Matter of Case Nos: 99-0-13604;

_ 01-0-02353

Respondant Robert Michael Wllhams seeks our review of a hearmg Judge’s docnsmn :

recommendmg a thlrty-day actual suspensmn, a two-year stayed suspons:on and a two-ycar B |

| "-probatlon bascd on fmdmgs of culpahlhty of fallure to perform Iegal servnces compotently (Ru!os

Prof Conduct, rule 3-1 IU(A)) ! fallure to notlfy a chent of tho receipt of ﬁmds (rule 4- IGO(B)( 1)),
failure to pay out client funds promptly upon the client’s request (rule 4-100(B)(4)) and failure to
respond pmniptly to reasonable .clicnt inquiries (Bus. & Prof. Code, § 6068,‘5115(1. (m)).2

The State Bar, on the other hand, accepts the ﬁndings and conclusions of law and
recommendation of discipline made by the hearing judge. |

Our independent review of the record leads us to conciude that respondent committed

. three rather than the four vwlatxons found by the hearmg Judge but that respondcnt s tmsconduct

was surrounded by morp factors in aggravation than the hearing judge found. Overall, we

conclude that the hearing judge’s determination regarding the level of discipline was appropriate

‘and adopt her recommendation of 30 days’ actual sus;jension.

'Al_l further references to rules are to the Rules of Professional Conduct unless otherwise

2All further references to sections are to provisions of the Business and Professions Code

kwiktag® 022 605 172
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FACTS AND CONCLUSIDNS

‘Respondent was adrmtted to the practlce of law in Cahfornla on June 23 1976.
99-0—13604 The Rosero Matter _ |

" On July 2, 1998, Helen Rosero employed respondent to help secure her mterest in her

fordler husband’s retxrement accnunt She agreed to Pa)f respundent $500 for hls servnces in the .
fol}uwmg manner: $250 1mt1ally and $250 upon reeelpt of her pernon of the retlrement ﬁmd

Respondent agreed to prepare the Qualiﬁed Domest:c Relatmns Order (QDRO) in thls '
. jmatter Although _he dld not know\how to prepare__one, he asmgned thls task to h:s secretary whd P

ot June 1999 the QDRO was ﬁled but returned by the court because it was mcemplete ft lacked

the original signature of Rosero's ex-husband Rice. After the retm'n mpondent did not
~ complete and file the QDRO. o |

| On Apnl 19, 1999 Rosem wrote to respendent inquiring about the delay and mentmned =
her weekly calls to tus secretary Nancy, in reference to the retlrement beneﬁts She also
' mmentioned that it had been almost one year since she last spoke to resporident.” On Septeniber 24, |
1999, Rosero wrote to respondent regarding the San Joaquin County Retirement Plan asking for
help because she was in a severe financial crisis and abodt to lose a valuable asset. She also
mentioned that the Retirement Board was to meet ont October 8, 1999.

On November 29, 1999, Rosero wrote to respondent demanding the refund of the $250 in
advanced attorney fees and the retum of her files. On Decembef 8, 1999 respondent refunded
the $250 and returned her files, mcludmg the paperwork for her QDRO. On December 22 1999
Rosero wrote to respondent that she did not receive the original document with signatures of all
parties, to wit Rice’s signature. Respondent, or someone in his office, called Rosero soon after

receiving Rosero’s letter and informed her that respondent had sent Rosero everything that was

*Respondent admitted this fact to the State Bar in his letter of response to the complaint
of Helen M. Rosero. ‘
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ie her file.
“Conclusions and Dlscussion _ . .
The heanng Judge found that by falhng to prowde the !ega] servnces for wh:ch respondent o
- _was h1red fer more than one year desptte repeated tequesus fmm his cltent, respondent repeatedly -
| fmled to pexferm Iegal semces with competence in wﬂlﬁ.ll wolat:en of rule 3. llG(A) (See, . g e -
I the Matter quahiz (Rewew Dept. 2001) 4 Cal. State Bar Ct. Rptr. 269 279 [attomey’s D

fallu:e to perfenn any substannve werk on chent’s ease for more than ﬁve years was repeated '

 Astothe allegation '6fa violation of rule 3-700(D)1), failure to promptly release a |
client’s ﬂle the heanng judge detenmned that the State Bar falled to prove the violation by clear |
and convincing ewdenee ‘We concir and also adept this conclusion. - | |

Respcmdent argues on review: that he was deluEd due process | because the Not;ce of .

- _Dlscxplmary Charges (NDC) failed to ldentlfy whether the fallure to perform serwces
competently was claimed to have been mtentlonal recldess or repeated and thus he was demed
fair notice sufficient to permit him to defend himself. He further argues that the criteria for
competence is not “time” but the “‘community standard of care” of active practicing lawyers.

We find respondent’s arguments to be specious and incre&ible. First of all, the NDC
expressly charged in count 1, a wilful violation of rule 3-110(A): “By not filing an acceptable
QDRO, respondent intentionally, recklessly or repeatedly failed‘to perform iegel services with.
competence.” The SuPrerne Court has stated that “adequate notice requires only that the attorney
be fairly apprised of the precise nature of the charges before the proceedmgs commence
[citation].” (Van Sloten v State Bar (1989) 48 Cal.3d 921, 929.) There is nothmg vague or
ambiguous about thlS allegation, and as a matter of fact, respondent filed an answer to the NDC,
without objecting or noting any alleged amblguxty and even discussed, w:thout objection, the rule

3-110(A) charge in his pretrial statement. We find that the NDC provided respondent with




sufﬁclent notice of the speciﬁc charges o _
 Hethen suggests that attomeys in the Stockton area work at a different rate of speed m
| the preparation of QDROs than attomeys in other areas and tlns should be deternnned by
expert” testlmony on thc standard of membf:rs of the profesmon m the same or s:milar locahty :
- under s:milar circumstanoes He cnt:cizos the State Bar for not offormg ovxdence on tho o |
preparatton of the QDRO However, the Rules of Professmnal Conduct adopted by the State

| Bar s Board of Govemors and approved by the Supremc Court are bmdmg on all member of the

" practices of ‘a‘t'me,m@oeafaagme geographic location or area of one’s practice is
meritless. (In the Matter of Valinoti (Rewew Dept. 2002) 4 Ca1 State Bar Ct. Rptr. 498, 511

- [mjec’ang oontennon that lrmmgranon attomeys may be disciplined only if their conduct violates |

| urported “praotice standards" for un:mgratlon law] ) Moreover, the ethical standards |

‘ estabhshed by the Rules of Professmnai Conduct cannot “be changed by expert testunony Ifan .
expcrt testiﬁes contrary to the Rules of Professwna! Conduct, the standards established hy the
rules govern and the expert testimony is disregardcd. [Citation.]” (Day v. Rosenthal (1985) 170
CalApp3d 1125,1147) | -

In any event, suffice it'to say, respondent testified that he promised Rosero on July 2,

1998, that he would prepare and file the QDRO. It is unrefuted that he had not completed or
filed the QDRO by December 8, 1999. Rosero wrote letters to iespondent inquiring about the.

' QDRO She called respondent’s secretary weekly to inquire about the status of her matter.
Respondent, after 17 months had not completed and filed the QDRO as employed to do.
Respondent proffers that although he “completed” the QDRO by obtammg Rice’s signature, he

- didn’t have the time to resubmit it for filing or go to court because he was involved in a serious

Yet, respondont testified that he gave the preparation of the QDRO to his secretary who
had taken a class on QDRO.

A




cnmma] case His testlmony that he completed the QDRO form, mcludmg Rlce -] s:gnature, 1s o
-not credlble smce Rosero mformed h:m on December 22 1999 that the QDRO ﬁle receiVed N |
from respnndent was mcomplete and lackuig a document w1th Rlce s mguaturc A trier of fact

dnes not need the asslstanee of an expert to draw a conclusxon that there was reckless or repeated

| mattantmn to Rnsero s matter by respundent and a faﬂure to perform semces competently “An

a attomcy must use hls best eﬁ'orts to aceomphsh w1th reasonable speed the purpose for whlch ha

- for dlsmphne [Cxtatmn]'.’ ( Van ﬂaten v State Bar, .wpra, 48 Cal 3d at p 931 )

' was employed Faxlure to commumcate mth and inattention to the nccds of a client are grounds

or Septembcr 1999 However, tlns does not explam the mcomplete filmg in June 1999 when the ‘
: submltted QDRO was returned as incomplete by the court or that in December 1999 the allegedly
completed QDRO form had not bcen filed.

7 Respondent argues fu:ther that smce the Rosero matter is a one-chent issue, there cannot -
be ‘répeatcd faxlurc fo perform » Respondcnt igriores the many calls from Rosero requcstmg the
perfonnance of the services that she hiad hired him for and his repeated failure to perform |
competently® for seventeen months. Repeated failure to perform does not require multiple

chients. (See, e.g., fn the Matter of Layton (Review Dept 1993) 2 Cal. State Bar Ct. Rptr. 366

[attoney found culpable of recklessly failing to competently perform legal service in a single
- probate case].) However, we additionally conclude that this conduct constitutes reckless
inattention and failure to complete and file the QDRO ina tirneiy fashion.
Respondent argues that the State Bar failed to prove that Rosero suffered actual and
appreclable harm, and’ smce harm is a critical element of negligence, the finding of repeated lack of

competence should be deleted. He argues that the “mere breach of a professional duty, causing only

Respondent testified that his office was located across the street from the courthouse.

SAs noted ante, the QDRO filed in May or June 1999 was returned because it was -
incomplete. Respondent claims that the superior court lost the original document with the
signature of Rice.
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the logal profession.
01-O- 02353 The Oliver Matter

nominal harm, or the threat of future harm-not yet realized does not-sufﬁee to create a cause of o o
g aot;on for neghgence We find it difficult to follow respondent 8 argument Respondent has not -
N been charged w1th neghgence nor 1s this a civil matter, as respondent well k*nows In any event, the
‘ | Supreme Court has repeatedly held that Iack of hann is not a defense to professional rmSconduct
% (E g quy V. Stare Bar (1966) 64 Cal 2d 787 792*793 Greenbaum V. State Bar (1976) 15 Cal 3d
- 893,903 ) Nevettheless laek of harm isa mmgatmg etremnstanee under standard 1. Z(e)(m) of the |
| Standar& for Attomey Sanctlons for Professional Mtsconduet As we dlscuss past harm to a cltent

w an apgravating eireumstanee m disciptmary proceedmgs, to be eonsudered m detenmnmg the “

"InF ebruary 2001, respondent was retamed by Sherrie Oliver to represent herina personal
m_)ury matter A eontmgeney fee agreement was entered into in which respondent agreed toa fee of
25 percent of the settlement proceeds |

A settlement off‘er of $43,000 was made by the defendant prior to trial. Respondent
communicated this offer to Oliver, with the explanation that if Oliver did not receive more than the
settlement offer at trial, she would be responsible for costs. They discussed-this at some length,
going over estimates of what the specific costs would likely be for different items. Respondent
offered to take less than the 25 percent of the proceeds if she accepted the settlement offer. Oliver

| declined the offer. Respondent and his father, Oliver’s prior attomey, both discussed the offer with
| her, and she dechned the offer insisting that she would take her chances with a jury. Ohver msxsted
that she wanted $100, UOO‘ which was rejected by the opposition. The trial lasted one week, and the |
jury awarded Oliver $25,000. Immediately after respondent and Oliver left the courtroom, Ollver

"The standards are found in title IV of the Rules of Procedure of the State Bar. All further
references to standards are to this source.

$Oliver rejected a $55,00i) offer while represented by respondent’s father.
-6-




asked respondent when she would receive her money, and respondent rephed that it could take o o "

: eeveral weeks or possibly longer than a month but that reSpendent would let Oltver know as soon as ' ) " -

he received the money

I)urmg the month aﬂ:er the tnal Ohver called respondent at least 15 trmes from about Apnl -
16,2001, to May 16, 2001, to inquire about the award Respondent did ot personally re3pond toher
-‘ calls. On May 14, 2001 Oltver wrote to respendent requestmg that he retum her ealls Respondent |
| did not answer her letter. Aceordmg to Oliver, she spoketo a secretary who told her that her check -

: was in the matlr On anothe_r oeees_ron,_ she wag told thatthe msurance eompe__ny_ was holdmg on to

 On Thursday, My 17 or Fnday, May 18, 2001, respondent reeewed the draft for§14,594.74
which represented the $25,000 award less defense eosts Oliver was not nottﬁed of the rece:pt of the
check. '
: On Tuesday, May 22 2001 respondent was in an automobile aectdent He testrﬁed that
| although he was in great pam was drzzy and light headed and couidn t rarse hls shoulders without
B pain, he dld not seek medical treatment. He was unable to drive so he had his staff person Vega
drive him and oick him up. However, he kept his office open, continued going to court and obtained
continuances of cases. He admitted that he did not instruct any of his office staff to contact Oliver to
advise her of the receipt of the award check.

On May 29, 2001, Oliver sent respondent a letter terminating his services and sent another
letter to opposing counsel Sobolewski, indicating that respondetrt no longer represented OIiver in the
matter.’ Oliver recewed a letter dated June 4, 2001, from Sobolewski in response, mformmg her that
the settlement draft and a sattsfactton of _)udgment had been sent to respondent on May 15, 2001.
Upon receipt of this information, and not having heard from respondent as yet, Oliver wrote to

respondent on June 7, 2001, requesting that the draft and satisfaction of judgment be sent to her

*Our findings regarding the correspondence between Oliver and Sobolewski are based in
large part on the stipulation between respondent and the State Bar regarding what the testimony
of James Sobolewski would be if he were called as a witness in this matter.
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along Wlth a blll for his semces and bills for w1tness fees and mformmg respondent that she weuld . |

' make her own settlements thh the decters and the hospxtal o _ |

| On June 14 2001, Ohver wrote to Sobolewskl because she still had not heard from | B

respeudent and asked hlm to cancel the ongmai draft and i 1ssue a new one along w1th a new “ _

- sa‘hsfaetion of Judgment s0 that she m:ght elese thls matter She also mfonned hxm that she had
..'_subnnttedacomplamttetheStateBar | o ‘ o

Subsequently, Olwer recelved a cell from a State Bar Investagator dlrectmg her to go to

| - reSpondent 8 efﬁce upon reee:pt of the draft from Sobolewskl and have 1t sxgned by respondent, )

‘requested by Oliver, nor is there sﬁi'eﬁdencﬁtetl Oliver paid respondentanyfees o

Conclusions and Discussion

| Oliver testtﬂed that her dlspute w:th respondent is that “costs” were nat explamed ful!y to her

, and that her understa.ndmg was that costs were her Wltness fees She clauns that she was not told
.that it lneluded the defense eosts Respondent on the other hand testlf ed that he dlseussed costs m - |
geat detall and at great Iength. We agree with the hear:ng judge that the evxdence i conﬂtctmg and
unclear and that the testimony of neither party is credible. We give great weight to the hearing
judge’s twitness eredibility determination. (Rules Proc. of State Bar, rule 305(a); cf. Franklin v. State
Bar (1986) 41 Cal.3d 700.) We concur with the hearing judge’s conclusion that there is insufficient
evidence to prove the violation of rule 3-110(A). We also note that Oliver did not testify that she

_ would have accepted the settlement offer of $43,000 had she really understood the extent of “costs.”

| Astothe aliegatlons of a failure to inform Oliver of the receipt of the draft and of 4 fa:lure to
promptly pay the funds to Oliver, we agree that these are duplicative of charges in counts four and
five and we do not consider them under rule 3-110(A).

We agree that there is clear and convincing evidence that respondent failed to notify Oliver




- that he was in recelpt of the j jury award check in Wllfl.ll v1olat10n of rule 4-100(8)(1) 10 Respondent |
 admitted that he d1d not instruct anyoue on hxs staff to conmct Ohver upon recelpt of the check frem il ﬁ ’
the opposmon. | L ) - " |
o As ta rule 4-100(B)(4), the hearmg judge feund a wﬂful fmlure to promptly pay or dehver '_ o
N ‘funds to Ollver The heanng judge determmed that Ohver had to request the 1ssuance of anether ) |
check ﬁ'orn the :ssuer hecause respbndent fmled m pay her the ﬁmds upon recelpt of the check As
 we dlscuss po.st we dlsagree with the heanng judge’s culpablhty conclusmn as to this ceunt.
) Further, the record is clear that 28 charged in the NDC Ohver made mauy telephone calls (at |
respondent’s staff sﬁake e&tﬁ Olivet on two o four occasions "fesiseﬁdeai falled esticely to answer

Oliver’s letter of May 14, 2001 m wilful v:olatmn of section 6068, subdxv:smn (m). We agree with
the hearing judge 8 culpablhty conclusion as to thm count.

e On re\new respondent argues that there Was no v:olatlon of rule 4—100(8)(1), fallure to notify
.a chent of the recexpt of ﬁmds because t he insurance company notlﬁed her that the draft had been

 issued and sent to opposmg counsel.” Respondent an aftorney for 28 years, actually argues that the

insurance company acted as his agent to notify her and proffers that there is no case law that requires
that an attorney personally notify a client of the receipt of funds. (See In the Matter of Agufluz
(Review Dept. 1994) 3 Cal. State Bar Ct. Rptr. 41, 49-50.) Although respondent could assign the
task of netlee to his trusted staff (see Vaughn v. State Bar (1972) 6 Cal.3d 847, 857), he, not a third
party, was etlncally responsible for the notice requirement. (rule 4-100(B)(1)) Respondent s defense
- that his automobxle acc1dent prevented him from contacting Oliver, apparently mcludmg even a letter
or telephone call from ]:ns staff, is not credible since his testimony is that during this time, he

continued his practice, kept his office open and continued his court appearances.

'°Rule 4-100(B)(1) prowdes that 2 member of the State Bar must “[pJromptly notify a
client of the receipt of the client’s funds, securities, or other properties,”

"'As found ante, it was opposing counsel who informed Oliver that the insurance
company forwarded the draft to him and that he sent it to respondent, her attorney.
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Respondent claims that there was no delay in the payment of funds to Oliver and therefore no el |

. Vtolatlon of rule 4-100(13)(4) He argues that it was Oliver who delayed hnngmg the seeond draﬁ to E . I_ o

. tum for hls srgnature Further, he was unable to pay her because she had stopped payment on the _

: ﬁrst draft so he had no f:mds to pay to her The reeord is clear that respondent was in posseesmn of ‘.{?'._.' -

| the dra:& from ai:out May 17th or IBth and that on Jtme 14th he still had not pald OIWer her ﬁmds so-:: o

5 'ther dectded to take matters mto her hands He suggests that she had the second draﬂ 1ssued to | '_ |
_defeat paymg attomey fees, Itens and expert wrtness fees. Respondent also claims that there was no -

‘evidence that Ohver_was entxt!ed to any of the funds smee thete Was no 1tenuzenon of th l'ens

: respondent snbmttted adlsbursement statement to Ollver, as she requested Instead, on rewew |
respondent eomplamed that Ollver did not account to him as to how she dtsbursed the funds We
' note that the total titme from the date respondent obtained the draft from opposmg ceuneel to the date
- _Ohver obtamed the proceeds fmm respondent was sltghtly less than one month Whtle we cannot L
: detennme on thts record that reSpondent would have paxd the money to OItver shoﬂly thereaﬁer had . o
| .'Ollver glven respondent miore time to do $0, ‘we also cannot say that respondent would not have paxd
the money to Oliver. In view of such a short per_iod of time elapsing before the client obtained her
funds in this ease, we cannot say that there is clear and convincing evidence in the record of |
respondent’s failure to pay out client funds promptly. (See In the Matter of Riley (Review Dept.
1994) 3 ‘Cal. State Bar Ct. Rptr. 91, 114 [where there was no evidence of medical provider’s
enforeeable lien and no evidence that provider made demand to"attorney for payment from settlement
: ‘proceeds untxl about a month before prov;der s bill was paid, there was no clear and convincing

evidence of a v1olatton of rule 4-100(B}4)].) We therefore decline to find culpability of rule
4-100(B)(4).




_ MITIGATION" | o
Respondent urges thls court to find his automoblle ac:cndent as mltlgatnon fer his fmlure to

nuufy Oliver of the recelpt of the draﬁ This belm his tcstlmcmy that he contmued to work went to :  -

court and kept his office open ‘We ﬂnd lacking in credlhxhty respondent § te.st:mony that he was |
unable, duc to hls acclde;nt, to elther send a letter to Oliver or to have his staff contact her, smcc for - .; '
example, respondent’s fallure to reé.pond to Olwcr $ letter happened before his accident. We agxee .
with the hcanng judge that under all of the clrcumstances, this is not a mltlgatmg factor, *

| Respondent also argues that ms senous cnmmal trial shcould also be consxdered mmgatmg as ._ 1

the R . ero-;mattet We also agrae mth the heanng _mdge that 'tlns

' factor since the Rosero matter had been in respondcnt’s office for over a year when he acceptad the
criminal case. |
Like the hearing judge, we find no mitigating factors.

AGGRAVATION . N
| m aggavatmn respondcnt has a pnor record of dlsmphne lmposcd in 1995 Tlus prior
disciplmary matter involved seven cl:ent matters, and the parties stipulated to the followmg counts éf‘
misconduct: four counts of violating rule 3-110(A), failure to competently perform legal services;
one count of violating rule 4-100(A), failure to deposit client funds in a client trust account; one

count of violating rule 4-100(B)(4), failure to promptly pay funds as requested by client; one count of

"?We note that respondent argues briefly in his opening brief on review that the hearing
judge erroneously proceeded to the disciplinary phase of the trial without making cuipability -
determinations first “so that [respondent] could prepare and defend” himself in the disciplinary
phase. However, the regord establishes that, at the conclision of the culpability phase of trial,
the hearing judge (1) informed respondent that she tentatively concluded respondent was
culpable of at least one violation in each client matter and (2) asked respondent to address all of
the issues, Under these circumstances, respondent had ample notice of the issues to be addressed
and an opportunity to address them. Significantly, respondent has not indicated what specific
‘mitigating evidence or additional arguments on mitigation he was precluded from presenting to
the hearing judge, and respondent did not seek to augment the record on review to pre'sent any
such additional evidence or to assert any additional arguments on mitigation before us.
Accordingly, we see no due process violation. (Cf. Maltaman v. State Bar (1987) 43 Cal.3d 924,
950 )
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violating section 6068, subdivisio (m), failure to comntmlicate with enm- one count'of violécin-g i
-rule 3-?00(A)(2) mthdmwmg without taking steps to avoid foreseeable prejudlce to a client; one
count of v1olatmg section 6068, subdmsion (b) fallure to mamtam respect for the courts and one
count of wolatmg sectton 6068, subdtvrsmn (1) fatlure to cooperate with the State Ber s CeeT ‘
mvestlgatton The Supreme Com't nnposed suc months’ sttspensmn stayed and tWo years probat:ton:- B
mth no actual suspensron When viewed together w1th the present case, the pnor case mdlcates that :

respondent has dxfﬁeulty completmg work ttmely and competently For example in the | pnor case,

o Vrespondent fetled to promptly (1) nottfy a chent that a default had been entered agamst hlm in a '

o chents’ adeptton case to the eounty of theu- Hew reerdcnce for approxlmately mne months after they
informed hnn of thetr move; (3) failed for six months to ﬁle his clients’ petition for bankmptcy; @
failed to take any steps whatsoever, after he was hired, in a chent’s child. custody case; and (5) faxled o

~ for approxlmately ﬁve months to prepare a court order for the court s approval aﬂ;er the court

requested hxm to do s0. Slmllarly, in the present case respondent faded to complete and ﬁle a QDRO '-
for Rosero for more than a year, failed to promptly notify Oliver of the recetpt of her ﬁmds, and
failed to respond to Oliver’s letter. We are troubled by the fact that respondent’s prior discipline,
involved similar misconduct to the instant case. Although in the prior case-respondent was given
mitigating credit for having taken steps in his law practice to prevent similar misconduct from
occurring in the future, it appears that these steps failed to achieve the desired result, and we find no
assurance that respondent has learned from his prior discipline 50 as not to repeat his misconduct
We therefore gwe the prtor record of msctplme more weight in aggravation than did the heanng
judge. (Rules Proc. Of: State Bar, tit. IV, Stds. For Atty. Sanctions for Prof. Misconduct, std.
1.2(bXi))" _

In addition, we find multiple acts of wrongdoing by failing to perform competently for

Rosero for more than a year, failing to respond to Oliver’s letter, and failing to notify Oliver

3A11 further references to standards are to this source.
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| promptly of the receipt of her fund‘s (Std 1.2(b)(ii); see 2 In the Matter ofPeavey (Rewew Dept ER

-2002) 4 Cal. State Bar Ct. Rptr 483, 493) | o | ,ﬁ_ |
B Not onl)r does respondent cavaherly state that Rosero and Ohver were not harmed he also |

argues that there was no ewdenee that Rosero did not reeerve penSron payments and no. evrdence that .
she otherwrse suﬁ‘erod any harm. We dxsagree Although R.osero dxd not testlfy her letters to |

| respnndent whleh wore admltted irito evxdence in their entlrety wrthout objoetmn, relate that she
L sustamed severe ﬁnanctal hardshrp and mueh frustratmn due to the delay 1 Further, she had to .

| :complete the QDRO hemelf R | o

P judgment wnthout payment of attorney fees ot oourt costs A$ stated earlxer however, she ha o take
care of the medtcal provnders herself and mentloned in her testimony at trial in this matter
respondent s inaction m compromxsmg her tedical bllls We ﬁnd ne evidence of bills for attorney
fees or cosus presented to Ohver hy respondent for payment, although she clearly requested that -

: respondent provnde her wtth a btll for lns semces and the demands for w1tness fees. _

We ﬁnd harm to elsents as an aggravatmg c1rcurnstance under standard 1 2(b)(w) in addmon
to the aggravation found by the hearing judge.

DISCIPLINE DISCUSSION .

* The hearing judge recommended thirty days’ actual suspension. Respondent argues that
thirty days is excessive. The State Bar finds thirty days to be lenient but accepts the recommendation
by the hearing judge. | .
To determme the appropnate dlSClplmc to recommend, we must consider the underlymg

conduct together with all relevant aggravatmg and mitigating circumstances. We look to the

standards as guidelines (In the Matter of Taylor (Review Dept. 1991) 1 Cal, State Bar Ct. Rptr. 563,

. “Because these letters were admitted into evidence during trial in the hearing department
without limitation or any hearsay objection, we may and do consider them for the truth of the
matters stated in them. (In the Matter of Valinoti, supra, 4 Cal. State Bar Ct. Rptr. 498, 523, 524,
fns. 32 & 35.)
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580) and consrder comparable casé law in determmmg the appmpnate drsctplme (In the Matrer of ‘ j:: o
l-xtem (Revww Dept 1994) 3 Cal. State Bar Ct. Rptr 1, 13). o | e
| We have found no tmttgatmg factors but have found aggravatmg factors mcludmg a pnor

- record of dlsciplme demonstratmg mtsconduct smnlar to that in the present case. As pmvmnsly

.- _ | '7 stated, the underlymg mtscenduet in mts pnor record mcluﬁed farlure to perform competently, faxlure o

to not:fy a chent that ﬁmds were reeewed and fatlure o respond to reasonable mqmnes from a client.
| In eonsrdermg the standards pertatmng to sanctions for the found professronal mtsconduct,
o we ﬁnd the range of _dmcrphne to be recommended varies. from reproval to three menths’ aetua]

L E ia mqrd eftme pﬁor 1mpes1tmn of d;sc;plme, the degree Of drsctplme tmpesed m the current

proceedmg must be greater than that 1mposed in the | pnor proceedmg In the pl'lDl' disciplinary
.proeeedmg, respondent received six months’ stayed suspensron and no actual suspensron
7 'I‘he heanng Judge found In the Matter of Agmluz (Review Dept. 1992) 2 Cal. State Bar Ct.

'-Rptr 32 to be snmlar to the mstant case, except that respendent has a pnor reeord ef dxscrplme
2 .Agmluz fatled to perform legal services fer which he had been retained and wrthdrew from
representation without taking steps to avoid prejudice to his clients. The court found more
' mitigating factors than aggravating factors but gave only slight mitigating weight to Aguiluz’s seven
years of practice in California without prior discipline. Aguiluz received a stayed suspension of one
year and rxo actual suspension.

While we agree with the hearing judge’s conclusion that Aguiluz is similar to this case, we
~add that Aguiluz is less serious both because of the laek of prior discipline in that case as twe'lslr as the
fact that there were m;r;“mitigating than aggravating factors in that case.

In Wren v. State Bar (1983) 34 Cel.3d 81, in a single client matter, Wren failed to use
reasonable diligence to accomplistl with reasonable speed the purpose for wlrich he had been retained
(Wren failed to take action on his .client’s case for 22 rrrenths), failed to communicate with a client,

knowingly rrtisrepresented the status of the case to a client and submitted misteading testimony to the
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hearing panel. Although Wren haa no prior record of dlsclplme in the 16 years before the

- misconduct began in that case, the caurt 1mposed an actual suspensxon of 45 days

We detenmne that the mtst:onduct lIl Wren was morc senous than the mlsconduct in the o
present case.due to the findmgs that Wren was culpable of dlshonasty both towards his chent and

| _towards the State Bar Court in addltmn to faﬂmg to take &cnon fm Ins cllent s case and fatlmg to |

commumcate thh h:s cllent
In tke Matter af Johmtan (Rewew Dept 1997) 3 Cal, State Bar Ct. Rptr 585 also mvolved a

smgle cllent matter There, J ohnston fmled to perfonn legal samces campetently by fallmg to ‘:_

| ':to commumcate w1th lns chent and nusreprescnted to ]:us chent t'hat he was stttl werkmg on the |

chent s case when he knew the claun was barred and he was under suspenswn for failing to pay

dues. In addition, Johnston failed to cooperate with the State Bar’s mvestxgatmn of the client’s

complamt In aggravatwn Johnston s mlsconduct s:gmﬂcantly hanned his chent because she lost
S hcr cause of actton, and Johnstan fm]ad to ﬁle a rcsponse to the notlce of dnsczplmary charges In

mltlgatmn Johnston had pracnced law for over 12 years without prior disclplme The réview
department increased the recommendation of actial suspension from the hearing judge’s 45 days to
60 days. |

We conclude that Johnston is more serious than the present case, since (1) J ohnston’s failure
to perform work on his client’s case continued for eight and a half years; (2) Johnston was culpable
of dmhonesty towards his client; and (3) Johnston failed to cooperate w1th the State Ba.r s
mvesugatmn and falled to respond to the charges.

In In the Matter of Nunez (Review Dept. 1992) 2 Cal. State Bar Ct. Rptr. 196, Nunez was
found to have failed to perform legal services competently, failed to deposit funds in the client trust
account, failed to communicate with a client, failed to promptly return a clieﬁt’s file and abandoned a
case without protecting the rights of his client. This case involved one client matter, no prior record

of discipline, impressive pro bono and community service mitigation evidence, and Nunez’s




“sincerely-expressed aspiration not to be the subject of disciplinary p_roeeed_ings again.” ( . atp. S

~207) However, the court reoogmzed that Nunez’s misconduct was serious aﬁd wsolted in harmto :

| his chent in that she lost het cause of action. The oourt rejected the hearmg judge 5 reeommendatton :.. L
. of 60 days’ actual suspensxon and mstead recommended 30 days actual suspensmn ) |

) We conclude that Nunez is the most mmzlar to the instant case. Although there were more

" 'mmgatmg factors and fewer aggravatmg factors in Nunez than in the present case, Nunez mvolved

. more misconduct than was present in the instant case. Based on all of the relevant factors, we agree

_‘ w&th the heanng judge 8 determmanon that a two-year stayed suspenswn, a two-year penod of -

- 'legal professxon (Std. 1.3)
DISCIPLINE RECOMMENDATION
For the foregomg reasons, we recommend that respondent Robert Mlchael Wllhams be
suspended from the practlce of law for a period of two years, that execution of that suspensmn be
stayed, and that respondent be placed on probation fora penod of two years on the followmg

conditions:
1. Respondent is actually suspended from the practice of law for the first 30 days of probation.

2. Respondent must comply with the provisions of the State Bar Act, the Rules of Professional
Conduct, and all the conditions of this probation. _

3 Respondent must maintain, with the State Bar’s Membership Records Office and the State
Bar’s Office of Probation in Los Angeles, his current office address and telephone number or,
if no office is maintained, an address to be used for State Bar purposes. (Bus: & Prof. Code,
§ 6002.1, subd. (a).) Respondent must also maintain, with the State Bar’s Office of
Probation in Los Angeles, his current home address and telephone number. (See Bus. &
Prof. Code, § 6002.1, subd. (a)(5).) Réspondent’s home ad Eess and telephone nimber will
not be made avmlable to the general public. (Bus. & Prof. Code, § 6002 1, subd. (d).)
Respondent miist notify the Membership Records Office and the Office of Probation of any
change in any of this information no later than 10 days after the change.

4, Respondent must report, in writing, to the State Bar’s Office of Probation in Los Angeles no
later than January 10, April 10, July 10 and October 10 of each year or part thereof in which
respondent is on probatlon ( ‘reportmg dates™). However, if respondent’s probation begins
less than 30 days before a reporting date, respondent may submit the first report no later than
the second reporting date afier the beginning of respondent’s probation. In each report,
respondent must state that it covers the preceding calendar quarter or applicable portion
thereof and certify by affidavit or under penalty of perjury under the laws of the gtate of
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California as follows

- {@)i in the first report whether respundent has comphed with all the prov:sxons of the State o
Bar Act, Rules.of Professional Conduct, and other terms and condmons of prebatlon since
~ the begmnmg csf thl batmn, and o

mpém whether resp ndeut has complled w:th all the provlsmns of thc =
¥ fessnonal Cen uct, and ather terms and condmons of pmbanon

thls pmbauon, res;»ondentmust subtmt a ﬁnal r']’ ot covérin

maining after and not covered by the last quar a? :
a:condition. In this final report, respondent must cert:fyby davxt or

"perjury under the laws of the State of Callfom:a to the matters set forth in

-of this pr bation condmon D T N

n-.-l

| inguiries of the f ' |
~ respondent, wh orally or in writing, relatmg to whether resmndcnt is cemplymg ur has
_cnmphed wrth the coudttwns of this pmbatlon o

6. Wlthm one year after the effective date of the Supreme Cmn-t order in this matter, respondent
. must (1) attend and satisfactorily complete the State Bar’s Ethics School; and (2) provide

-~ satisfactory proofiof completion. of the school to the State Bar's Office of Probation in Los

N i of probation.is separate and apart. from respondent’s Califomia_ -

B ntinuing Legal Education (MCLE) requireémients; accordmgl po

o orderad not to claim any MCLE credit for attending and completmg this course (Accord,
- Rules Proc of State Bar rule 3201 ) S

7. Respondcnt § pmbatwn will commence on the effectwc date of thc Supreme Court order in
this matter. And, at the end of the probationary term, if he has complied with the terms and
‘conditions of probation, the Supreme Court order suspending him from the practice of law
for two years will be satisfied, and the suspension will terminate. -

We further recommend that respondent be ordered to take and pass the Multistate

Professional Responsibility Examination administered by the National Conference of Bar Examiners

~within one year after the effectwe date of the Supremc Court order in this matter and to provufe

satlsfactory proof of his passage of that examination to the State Bar’s Office of Probatmn in Los

Angclcs within that same year. .
We also recommend that costs incurred by the State Bar in this matter be awarded to the State

Bar in accordance with Business and Professions Code section 6086.10 and that such costs be

payable in accordance with Business and Professions Code section 6140.7,

WATAL J.
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~ 'We concur:
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- m a sealed envelape for eollectmn and mallmg on that date as follows .

116N SAN JQAQUIN ST #306
STOCKTON CA 95202 '

[X] ' by mterofﬁce mail through a faclllty regularly m.amtaxned by the ‘State Bar of Cahforma o
addressedasfollows e o R G -

MARIA J OROPEZA Enfnrcement, San Frnncisco

I hereby certify that the foregomg is true and correct. Executed in Los Angeles, Califomia, on
July 13 2004. :

‘Résalie Ruiz ' "“
Case Administrator )
State Bar Court

'Cenifizate of Service.wpt




